














Che Board of Directors of 


Citizens Fidelity Bank 


and Orust Company 
of Louisville 


wish to call your attention to the 


Orust Services 
of this Bank 


Ohis Bank administers Court Orusts 
Acts as Executor or Administrator of Estates 
and renders all forms of trust 
and fiduciary services for individuals 
and Corporations 


Ohe protection of the rights and proper 
co-operation with the members of the 
Bar are fundamental elements of our 


policy. 
Menefee Wirgman 
Louisville President 
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1949 Annual Meeting 


An outstanding program has been 


arranged for the 1949 Annual Meet- 
ing which will be held in Louisville, 
Kentucky, on April 6 and 7 at the 
Kentucky Hotel. 

Speakers of national and interna- 
tional repute have accepted invitations 
to appear upon this program. 

The Honorable Alben W. Barkley, 
Vice-President of the United States 
and a member of this Association, 
will speak to the convention at about 
3:00 pm. on April 7. He will be 
presented by Judge Shackleford 
Miller, Jr., Judge of the U. S. Sixth 
Cireuit Court of Appeals. 

The Louisville Bar Association has 
been fortunate in obtaining an accept- 
ance from the Hon. Leonard C. 
Brockington, Ottawa, Ontario, Can- 
ada. Mr. Brockington enjoys inter- 


national repute as a speaker and ad- 
dressed the 1948 Annual Meeting of 
the American Bar Association. 

Limitations of space will not permit 
a full review of the program, how- 
ever, each member of the Association 
should receive in advance of this 
issue of the Journal, a copy of the 
program. 


— —— 


The annual meeting of the Lexing- 
ton Bar Association honoring mem- 
bers of the Court of Appeals was held 
December 26 at the Lafayette Hotel. 
Commissioner Watson Clay gave the 
principal address. Attorney Eldon S. 
Dummit spoke for the senior members 
of the local bar and Ben L. Kessinger, 
Jr, for the junior members. J. 
Nathan Elliott, Jr., president of the 
association, presided. 
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PROGRAM—1949 ANNUAL MEETING 


9:00 
KENTUCKY STATE BAR ASSOCIATION 
Kentucky Hotel, Louisville, Ky. 
April 6, 7, 1949 
° oO c 

10:00 A. M., April 6, 1949 -_ 
Meeting Called To Order....Mr. Georce S. Witson, Jr., President, Owensbon Byjp, J, 
SE Rev. Outver CARMICHAEL, Louisvilk 


Addresses of Welcome..Hon. CHar_es P. FarnsLey, Mayor, City of Louisvilk 
Henry L. Brooks, President, Louisville Bar Associatior 9) 9.45 


President's Address...................... Mr. GeorcE S. Witson, Jr., Owensboro, Kj 
NE cincstanineminniteistiivnmssiiinimatainiag Mr. Etvis j. Staur, Dean, College of Lav¥,,,. yj 
University of Kentucky, Lexington, Kentuch 9 \,, p, 
ee Hon. Watson Ciay, Commissioner, Court of Appeals 7 
Kentucky, Frankfort, Kentuch” 
Mr. Jo 
12:15 to 1:30 P. M. Mn * 


LUNCHEON-—Younger Lawyers Conference 
Mr. Rosert T. SWEENEY, Presiding, Owensboro, Kyi 


2:00 | 

Wednesday Afternoon 
1:30 to 3:00 P.M. A 
Panel Discussion (Audience Participation ) A 


1. Problems Of State Pleading And Practice. 
Dean A. C. Russe.i, Moderator, Louisville, Ky. Jupce Joun B. Ropes, Bowling Green, ky. 
Jupce James W. Strres, Louisville, Ky. Mr. Marcus C. Repwine, Winchester, Ky : 
2. Federal Rules and Practice. 


Jupce Roy M. SHELBOURNE, Moderator, Louisville, Ky. 
Jupce H. Cuurcu Forp, Louisville, Ky. l. Th 
Jupce Mac Swinrorp, Louisville, Ky. 


FIFTEEN MINUTE INTERLUDE 





3:15 to 4:45 P.M. 


i 
Panel Discussion i bs 

1. Planning An Estate. 3. The 

Mr. Bart Brown, Moderator, Louisville, Ky. Mr. R. Lee BLACKWELL, Louisville, K 4 “ 
Mr. W. Baxter Harrison, Covington, Ky. Mr. E. Exuis Sutton, Lexington, Ky : _ 
2. Criminal Law. | aces 

Jupce Loraine Mix, Moderator, Louisville, Ky. Mr. Wiiu1aM S. HemeENnsBERG, Louisville, ky | 
Mr. JAMEs Park, Lexington, Ky. Mr. Ropes K. Myers, Bowling Green, Ky. CHAR( 


Mr. Hosson JAMeEs, Owensboro, Ky. on atter 


































KENTUCKY STATE BAR JOURNAL 





Thursday Morning 





y 
9:00 to 10:30 A. M.—Panel Discussion 
1. Settlement Of Estates. 
Mr. Bart Brown, Moderator, Louisville, Ky. 
Mr. ALFrep Kreicer, Louisville, Ky. 
Jupce Wit H. Futron, Louisville, Ky. 
2. Kentucky's Private Corporation Laws. 

Mr. Sam CHEEK, Moderator, Danville, Ky. Jupce Jonn MarsHa t, Jr., Louisville, Ky. 
nsbow Hr. James H. Gotp, Louisville, Ky. Mr. Rosert K. Cutten, Frankfort, Ky. 
risvilh . FIFTEEN MINUTE INTERLUDE 
1isville 
ciation §}():45 A. M.—12:15 P.M.—Panel Discussion 
‘0, Ky 1. 1948 Federal Income Tax Act. 
ft Lav Mr. Maurice S. Cutp, Moderator, Lexington, Ky. Mr. Cuarves S. Apams, Covington, Ky. 
ntuck Mr. Rosert Haun, Lexington, Ky. Mr. Witu1aM B. Gess, Lexington, Ky. 

a 2. Labor-Management Problems. 
‘9 Mr. Joun L. Davis, Moderator, Lexington, Ky. Mr. Hersert Monsky, Louisville, Ky. 

Mr. HenMAN CouEN, Louisville, Ky. Mr. Rosert T. CALDWELL, Ashland, Ky. 
ro, Ky Thursday Afternoon 

2:00 P. M. 

Mr. Georce S. Witson, Jr., President, Presiding 
ee Hon. Turuston Morton, Member of Congress 
iittala Hon. ALBEN W. Bark.ey, Vice President of the U. S. 

‘ (Presented by Hon. Shackleford Miller, Jr., Judge, United States Circuit Court of Appeals) 
Ky. J ADJOURNMENT 
Ky 
{ 
SPECIAL ANNOUNCEMENTS | 

1. The Louisville Bar Association will be host to the visiting lawyers at two affairs. 

(a) On the night of April 6, 1949 at 8:15 P. M., in the Kentucky Hotel a Gridiron 
Program will be presented. 

(b) On the night of April 7th at the hour of 6:30 P. M. in the Terrace Room of the 
Kentucky Hotel a banquet-dance will be held. The principal speaker at the 
banquet will be the Hon. Leonard C. Brockington, Ottawa, Ont., Canada. 

2. The University of Kentucky, College of Law Alumni will have a dinner meeting on April 

6th at 6:00 P. M. in the Kentucky Hotel. 

3. The Jefferson School of Law Alumni will have a Smoker at 4:30 P. M. on April 6th at the 

Kentucky Hotel. 
4. The University of Louisville Law School Alumni will receive an announcement direct 
from their school concerning an affair to be held in connection with the convention. 
ek REGISTRATION AND BANQUET TICKETS 
wie It is urged that each member register upon his arrival at the hotel. THERE IS NO 
Ky. § CHARGE FOR REGISTRATION. Due to limited banquet facilities, each person planning 


on attending the banquet is urged to ;urchase banquet tickets by or before noon on April 7th. 


Resolution 


A resolution designating HARRY B. MACKOY of the 
Kenton County Bar an honorary life member of the Ken- 


tucky State Bar Association 


EDITOR’S NOTE: 


The reason for and purpose of this 
resolution is expressed therein. 


Harry B. Mackoy’s interest in 


and work for the State Bar Association and for the general 
betterment of the profession will be felt and enjoyed long after 
the present generation of lawyers has passed on to an errorless 


Court. 


Wuereas, It has come to the atten- 
tion of the Board of Bar Commission- 
ers that Harry B. Mackoy, long a dis- 
tinguished member of the Kentucky 
bar, has retired from the active prac- 
tice of law, and 

Wuereas, The legal career of 
Harry B. Mackoy has been an exem- 
plary one; one that has brought dis- 
tinction and reward to_him, to his 
clients, to the courts, and to his fellow 
members of the bar, and 

Wuereas, In spite of an extensive 
practice Harry B. Mackoy always 
took time to advance the cause of the 
Kentucky State Bar Association and 
to make practical its purposes, and 

Wurereas, Harry B. Mackoy, the 
worthy son of a distinguished father, 
W. H. Mackoy, the first President 
(1901-02) of the voluntary Kentucky 
State Bar Association, followed his 
father some years later as President 
(1928-29) of the same organization, 
and 

Wuenreas, Harry B. Mackoy from 
1927 to 1934 served as chairman or as 
a member of the committee which was 
responsible for the passage of the act 
of the Kentucky Legislature resulting 
in the present integrated bar in this 
Commonwealth, and 

Wuereas, Harry B. Mackoy served 
as chairman of the first committee in 


1936 charged with the publishing of 
the Kentucky State Bar Journal and 
which was published then, and has 
continued to be published since, as 
the official organ of the Kentucky 
State Bar Association, and 
Wuereas, Harry B. Mackoy, by 


_appointment of the Governor of the 


Commonwealth of Kentucky, has 
served continuously as a member of 
the Statute Revision Commission since 
its inception some twelve years ago, 
and 

Wuereas, In the above enumerated 
activities and others of the Bar Asso- 
ciation and those causes he espoused 
in the interest of the public welfare, 
Harry B. Mackoy gave freely of his 
ability, his time, and his fortune to 
advance those causes that he con- 
scientiously thought worth while, and 

Wuenreas, The passage of time and 
circumstances have proven his public 
and bar undertakings to be of dis- 
tinct advantage to the bar, to the 
courts, and to the public, and 

Wuenreas, The courteous, personal 
conduct of Harry B. Mackoy and the 
scholarly and literary character of his 


legal work have won him a place of 
respect in the minds and hearts of 


the members of the Association, 
Now THEREFORE, In solemn ap- 
preciation of a lifetime spent in ad- 
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vancing the interests of the legal 
profession in the Commonwealth of 
Kentucky, the Board of Bar Commis- 
sioners of the Kentucky State Bar 
Association do hereby 

Resotve, That the name of Harry 
B. Mackoy, of the Kenton County 
Bar, shall be carried on the rolls of 
this Association as an honorary mem- 
ber; that he shall be entitled to all the 
emoluments attached to that member- 
ship; that the Secretary shall tran- 
scribe this resolution to a_ suitable 
document or scroll and provide for the 
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delivery of a copy of this resolution to 
Harry B. Mackoy and shall make 
known this expression of esteem by 
publication in the Kentucky State Bar 
Journal. 

Done at Louisville, Kentucky, at a 
regular meeting of the Board of Com- 
missioners of the Kentucky State Bar 
Association this 28th day of January, 
1949. 

Georce S. WILSON, JR 
President 
Attest 
SAMUEL M. ROSENSTEIN 
Secretary 


Judges Express Appreciation 


On December 18, Hon. Samuel M. 
Rosenstein, our efficient Association 
Secretary, was summoned into the 
Franklin Circuit Court. Obeying the 
dictates of good citizenship he ap- 
peared. There the presiding judge, 
Hon. W. B. Ardery, as chairman of a 
committee named by the appellate and 
circuit judges of the state and on be- 
half of these judges, forty-two in 
number, publicly expressed to Mr. 
Rosenstein their appreciation for con- 
ceiving the Judges Expense Act and 
working for its upholding. And as a 
token of their appreciation the judges 
presented Mr. Rosenstein with a 
beautiful and valuable diamond ring. 
In making the presentation, Judge 
Ardery said from the bench, “We de- 
sire to present this to Samuel M. 
Rosenstein, an able attorney and loyal 
friend, whose initiative and thought- 
ful consideration for Kentucky judges 
brought about legislative reforms, for 
which we wish to express our most 
sincere appreciation.” 

At the same time there was for- 
warded to Judge Charles I. Dawson 
and Mr. Herman Handmaker a 
beautiful parchment scroll. This scroll 


expressed the appreciation of the 
judges for the work done in the litiga- 
tion in the Franklin Circuit Court and 
before the Special Court of Appeals 
in helping to sustain the constitution- 
ality of the act. These scrolls bore 
the signatures of every appellate and 
circuit judge in the state. 

These three attorneys had worked 
through this litigation without fee. 
The state paid General Meredith 
$3,000.00 for his effort to defeat the 
act. 

JUVENILE DELINQUENCY 

CONFERENCE 





Centre College in association with 
various civic organizations in Danville 
will sponsor a two-day Conference 
on Juvenile Delinquency entitled Our 
Drifting Youth on June 14-15, 1949. 
The conference will feature national 
and state leaders in the field of youth 
training and correction. Federal 
Judge Harold M. Kennedy, of the 
United States Court for the Eastern 
District of New York in Brooklyn, 
will speak on “The Philosophy of the 

(Continued on page 69) 
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Ready for Delivery 
BALDWIN’S 1949 “KRS” SERVICE 


Cumulated issue containing: 














. All legislation subsequent to the Revised Statutes—with 
of ficial Section numbers, parallel citations and inter-section 


references 


; Complete, authoritative annotations — from current court 


decisions 


- Thorough index to all laws, including extensive cross- 


references to associated subjects 


. Special Feature: Critical comments on the new Corpora- 
tion Law by Leonidas D. Deters, Reviser and Sponsor of the 
Revised Corporation Law 


...++ ONLY IN BALDWIN'S 1949 “KRS” SERVICE 








are all these features available. 


Order your copies today. $12.00 


BANKS-BALDWIN LAW PUBLISHING COMPANY 
Oldest Law Publishing House in America — Est. 1804 
Cleveland 6, Ohio 
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Invitation to 1949 Annual Meeting 


February 10, 1949 
Dear Member: 


May I take this opportunity to invite you to attend the 
1949 Annual Meeting of the Kentucky State Bar Association 
to be held in Louisville, Kentucky, on April 6 and 7 with 
official headquarters at the Kentucky Hotel. 


A committee has been at work for some three months 
planning a program and we will have an innovation to the 
extent that a number of forum or panel discussions will be 
held at which time every member of the bar will have full 
opportunity to participate. 


The meeting will open at 10:00 o'clock a. m. on the 
morning of April 6 and will conclude the night of April 7. 


I hope that you will permit nothing to stand in the way 
of your attending this meeting, and I urge you to promptly 
make a hotel reservation so that all of our members may 
be adequately housed. The hotel situation is still critical 
and unless reservations are made early some of our mem- 
bers may find themselves without accommodations. 


Looking forward to the pleasure of seeing you on April 
6 and 7 in Louisville, I remain 





Very cordially yours, 
GEORGE S. WILSON, JR. 
GSW:¢g President 








58 KENTUCKY STATE BAR JOURNAL 


In an effort to regain his health 
your editor has been spending the 
winter where the palm trees line the 
streets, looking like old ladies with 
dirty petticoats, where the green 
benches along the sidewalks invite 
you to rest for awhile, where the sun- 
shine is advertised as a cure for what 
ails you, and fishing is the chief 
recreation. The old ladies with their 
dirty petticoats still bow and smile 
as the wind moves them, the green 
benches still hold their thousands of 
budding romances, the sun is making 
a masterly effort to live up to the 
advertising, and we are thankful that 
we don’t have to make a living by 
fishing. 


Heretofore the Journal has advo- 
cated the payment, by the state of a 
fee to lawyers who now are required 
by custom and appointment by the 
court, to defend paupers charged with 
crime. We now note with gratifica- 
tion that the State Commonwealth 
Attorneys Association will ask the 
next legislature to provide this fee. 
The unjustness of the present method 
is undeniable. Everyone in any way 
connected with the trial of a pauper 
gets paid except the court-appointed 
lawyer who defends him. The duty 
to defend these pauper cases has been 
imposed upon the lawyers by custom 
for a long, long time, and we have 
never known of a lawyer who once 
appointed failed to give his best to the 
pauper. But why should the lawyer 
be required to donate his energy, his 
talent, and his time to such and other 
citizens not be required to bear any 
part of this burden? Is the lawyer, 
because he is a lawyer, supposed to be 
more charitably inclined than other 
citizens? The burden should be borne 
equally by all citizens, and the only 
way to do that is by the state paying a 
fee for the service. 


The time for the annual meeting 
of the association approaches, an! 
again we urge upon every member oi 
the bar the importance of his being 
present at the meeting. We once 
heard one lawyer say of another. “He 
takes no more pride in the profession 
than if he were a blacksmith.” Don’t 
let that be said of you. Take an in 
terest in your profession. The State 
Bar Association is just a group of 
fellows, like you, each doing his best 
to make our profession an inviting 
occupation, an honorable calling, a 
well-thought-of means of earning a 
living, an institution established for 
the good of mankind, a means of en- 
forcing the rights of men, and a way 
to secure harmony among the people 
Won’t you be one of those fellows this 
year in actuality as well as spirit? 
Show your pride in your profession 
and your willingness to aid in its bet 
terment by attending the annual meet 
ing April 6 and 7. 





County office aspirants over the 
state are beginning to have bees in 
their bonnets, about the middle of 
July they will have ants in their pants 





The smartest age must be some- 
where between 4 and 17; at 4 he 
knows all the questions and at 17 h 
knows all the answers. 





The Louisville Bar Association has 
caused to be posted in the Jefferson 
County Jail and Court House in 
prominent places, placards advising 
those who run afoul the law of their 
rights, and cautioning them against 
any person who seems unduly inter- 
ested in procuring a lawyer or bail 
bondsman for them and against per- 
sons who claim to have sufficient in- 
fluence or ability to “fix” matters for 
them. 
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Handling the Mental Deviate 


By MILTON B. JENSEN, Ph.D. 


EDITOR'S NOTE: 


This is an address delivered by Dr. 


Jensen to the Kentucky Association of County Attorneys at their 
winter meeting. Dr. Jensen is a Consulting Psychologist and is 
a member of the faculty of the University of Louisville. 


However unpleasant it may be, we 
are forced to the conclusion that the 
mental deviate is one of our most 
serious legal and social problems in 
America today. * Approximately five 
of every eight hospital beds are 
occupied by mental patients. About 
one-third of all rejections for military 
service during World War II were 
for psychological reasons. About 
600,000 of those accepted for military 
duty during World War II were dis- 
charged because of mental condition. 
The psychotic, the feebleminded, the 
alcoholic, the drug addict, the sexual 
pervert, and the unstable clog our 
courts and fill our jails. 

Much as we would like to believe 
otherwise, mental disorders and 
feeblemindedness are on the increase. 
It is true that methods of detection 
have improved and account for some 
of the greater incidence over a gen- 
eration ago. It is also true that 
methods of treatment have improved. 
Consequently, large numbers of men- 
tal deviates are now leading normal 
lives who a generation ago would have 
been incurable. 

As our civilization increases in com 
plexity, the stresses upon the human 


nervous system become greater and 
greater. As the complexities increase, 
greater and greater demands are made 
upon intellectual ability. Psychologi- 
cal studies coming out of war-rav- 
aged Europe point to an increase in 
mental deficiency over a generation 
ago. If mental ability declines be- 
cause of war, starvation, and a dif- 
ferential birthrate, if demands upon 
intelligence increase, as seems likely 
in the Atomic Age, if mental disorders 
continue to increase, we may face de- 
struction of our civilization through 
forces of our own creation rather than 
from enemies without. The soldier 
of the next war, if war comes, will 
have to be more intelligent, more 
stable and more rugged than the 
soldier of World Wars I and II. The 
same may be said of the civilian. 
Paraphrasing Dr. Willian C. Men- 
ninger, Chief of Army Neuropsychiat- 
ric Services during World War II, 
“There never was a time when things 
were so easy physically, or so difficult 
mentally.” 


Despite the seriousness of mental 
deviation there is reason for hope: 
Early diagnosis and treatment are 
effective in preventing many cases of 
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mental disorganization. Psychiatrists 
and psychologists have demonstrated 
that susceptibility to mental illness can 
be detected at an early age. It has 
been shown that tendencies towards 
delinquency may be detected during 
the first years of school and that a 
large percentage of delinquency can 
be prevented; also that much feeble- 
mindedness can be prevented by 
proper training of the mentally 
deficient and by their suitable job 
placement and supervision. 


There is a quite understandable 
conflict between the thinking of those 
concerned primarily with diagnosis 
and treatment of the mental deviate 
on the one hand and those charged 
with the legal processes of maintain- 
ing social order on the other. The 
mental deviate is in frequent conflict 
with the law. The physician, the 
psychologist, the social worker, un- 
acquainted with the great mass of 
legal problems are prone, at times, to 
consider all, or most of those who 
come in conflict with the law as men- 
tally ill. By training and experience 
lawyers think of those with whom 
they deal professionally as legal cases 
rather than as problems in mental 
hygiene. There must be a middle 
ground between these extremes. 
Patently, not all criminal minds are 
diseased, as some would have us be- 
lieve. It is equally evident that many 
who confiict with the law are men- 
tally defective, emotionally unstable, 
and mentally ill. I suggest a middle- 
of-the-road type of thinking. We are 
in dire need of awareness by those 
who administer, and for the most part 
make the laws, of the psychological 
aspects of mental deviation; also of 
awareness by those who diagnose and 
treat mental deviation with the legal 
problems incident to dealing with the 
mental deviate. I suggest that a 
knowledge of the mental process of 
the mental deviate is the best guide to 
dealing with him, legally or otherwise. 


CLASSIFICATION 


The mentally disorganized may be 
of any intellectual level—genius, aver 
age, sub-normal, feebleminded. H¢ 
may behave any way at time of ob 
servation—violent, apathetic, normal 
agitated. He may talk normally, in 
a confused manner, of hallucinations 
of persecution. Though seemingl) 
normal he may reveal mental disor 
ganization through psychological tests 
or under the influence of the narc: 
drugs—sodium amytal and sodium 
pentathol. His mental disorganization 
may be strictly functional in nature 
(no known physical cause) or it may 
result from one or more of a variety 
of physical causes: brain concussion, 
disease affecting the central nervous 
system, drugs, senility, fatigue. Any 
of the aspects of mental disorganiza 
tion may be feigned. 


Science gives no justification fo: 
the sentimental claim that, 
criminal mind is a diseased mind.” 
Actually, only a small percentage of 
those who come in serious conflic! 
with the law are mentally ill. How 
ever, quite a percentage of certair 
types of offenders are poorly organ 
ized or immature personalities, e. g 
the alcoholic and the chronic traffi 
violator. A major problem of thos: 
who deal with individuals in ou 
courts is determination of which indi 
viduals are mentally disorganized 
which are unstable, which mentall: 
deficient, which normal. Differin 
types of treatment are indicated fo 
the mental deviate: (1) His testi 
mony must be evaluated differentl 
from the testimony of the normal i 
dividual. (2) His mental health is ; 
major concern. He should be give 
treatment if necessary and situations 
should be avoided which may make 
him worse or interfere with his r 
covery. (3) The welfare and safety 
of others must be safeguarded, if per- 
chance he is dangerous. 
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HANDLING THE DISTURBED 


Patience is tried to the limit in deal- 
ing with the disturbed or excited in- 
dividual. His behavior does not make 
sense and he may seem maliciously 
unreasonable. Rough handling, either 
paysical or mental, usually only makes 
him more disorganized. If the indi- 
vidual is greatly disturbed or agitated 
all questioning and court procedure 
sould be delayed. Great develop- 
nts are in prospect in criminal in- 
tcrrogation of the mentally disorgan- 
zed under clinical procedures. Con- 
tinued interrogation of a highly dis- 
urcbed individual may provide a 
wealth of error. Our police records 
are not strangers to confessions by 
disorganized minds, later proved at 
uiter variance with the facts. Also, 
persistence in questioning the dis- 
turbed individual may prolong or ag- 
gravate his disorganization. Medica- 
lion, reassurance, and segregation are 
needed in such cases. Every legal 
jurisdiction which deals with highly 
disturbed individuals should have 
available at all times a physician 
trained in dealing with such cases and 
empowered to administer sedation, 
even, and especially in cases of acute 
alcoholism. Keeping such individuals 
in the hold-over or cell block, even for 
one night is a form of negligence and 
cruelty. Surely we could provide as 
molern treatment for our unfor- 
tunates as we do for the German and 
Jap war criminals. A civilized pro- 
cedure would call for hospital-like 
arrangements with constant medical 
attention. 


Police as well as attorneys and 
judges should be trained in detecting 
and dealing with the disorganized 
mind. Even the unstable, those on the 
verge of mental disorganization, 
should be given special handling. Fre- 
quently only reassurance is needed. 
However, mild sedation in many cases 
would make a great difference, both 





to the individual and to the facility 
with which he can be handled. Care- 
ful handling will pay dividends by pre- 
venting more serious disorder. | have 
in mind a young man arrested about a 
year ago for disorderly conduct. He 
was psychotic at the time (“hearing 
voices”). In his cell he attempted 
suicide. Ready recognition of his 
mental disorganization might have 
saved several months of hospitaliza- 
tion. 


HANDLING THE APATHETIC 


The apathetic individual frequently 
is accused of being stubborn. Actu- 
ally, very little of what is said or of 
what passes before his eyes registers 
on his brain. The only safe proce- 
dure in such cases is to provide rest, 
quiet, and medical attention. Pro- 
longed questioning may encourage 
more severe illness. The practice of 
questioning a victim of amnesia as 
though he were a side-show freak may 
delay his recovery. Such question- 
ing frequently incapacitates the victim 
for examination by the psychologist 
or psychiatrist skilled in this type of 
work. I have seen amnesia victims so 
bewildered by police-method question- 
ing that scientific investigation of their 
problems could not be undertaken for 
days afterwards. 


HANDLING THE MENTAL 
DEFECTIVE 


Most of us expect too much of the 
mental defectives. We do not recog- 
nize how little they know, how few 
words they can understand, how 
slowly they learn, how poorly they 
remember. A significant number of 
American adults (about 1 per cent) 
are not more capable mentally than 
the average five- to seven-year-old 
child. They don’t understand such 
words as roar, scorch, muzzle, haste, 
skill, etc. If you cannot limit your 
conversation to this degree of diffi- 
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culty you have no business dealing 
with the feebleminded. In dealing 
with the mental defective, irrespective 
of age, talk as simply as you should 
talk to your own five-year-old child, 
and expect no more in the way of 
memory or understanding. Do not be 
deceived by the ready flow of language 
(word fluency) common to many 
mental defectives, particularly those 
form superior social backgrounds. | 
have seen atiorneys questioning tlie 
feebleminded in the language of 
Blackstone. 

The laws of some future Utopia 
will protect its children of limited 
mentality against the legal pits dug by 
their own lack of understanding. 
They will be held unaccountable for 
signatures to legal documents beyond 
their range of understanding. ‘Their 
answers, even under oath, will be in- 
valid unless it can be demonstrated 
that they were capable of understand- 
ing the questions. Questioning the 
mental defective in current legal jar- 
gon is as irrational as it would be for 
me to talk to you in Chinese or Navajo 
dialect (if I could). 


DIAGNOSIS OF COMPETENCE 

Diagnosis of mental disorganiza- 
tion justifying a verdict of lunacy is 
difficult in all but the chronic, openly 
disorganized. Diagnosis of transitory 
and episodic mental disorganization is 
a different matter. Specialists dis- 
agree frequently because they examine 
the patient in different phases of his 
illness. One may examine during a 
psychotic episode, another when be- 
havior is normal. Even though spe- 
cialists may be in complete agreement 
as to the condition of the patient they 
frequently make contradictory state- 
ments because of: (1) Unfamiliarity 
with legal procedures and terminol- 
ogy; (2) Differences in training and 
experience lead them to use different 
terms in talking about the same things. 
Physicians and psychologists who are 





to have part in the legal disposition 
of the mentally disorganized and in 
competent should be given training in 
legal procedures. Fundamentally 
most specialists, even those employed 
in celebrated cases, are honest. Never 
theless, and though they may agree on 


the condition of the patient, their 


failure to agree on terminology often 
results in confusion to the jury, the 
judge, the attorneys, and the public 
In such instances the jury naturally 
decided in terms of its prejudices and 
sentiments—what it calls, “common 
sense.” 


SECURING EVIDENCE OF 
COMPETENCE 

Traditionally, the physician is con- 
sidered most adept in this field. Un- 
fortunately, knowledge of the medical 
specialties is not general. Most peo- 
ple do not know that the psychiatrist 
is the only physician trained in the 
diagnosis and treatment of mental 
diseases and that the psychologist is 
best equipped to evaluate mental 
ability and mental efficiency. Few 
realize that the non-psychiatric 
physician is no better, if as well, 
qualified to diagnose mental disorgan 
ization as is the average school teach- 
er or lawyer. Even the psychiatrist, 
qualified in dealing with the mentally 
disorganized as a patient, may be 
unqualified to Ceal with him as a legal 
problem. Mental specialists (psychia- 
trists, psychologists, social workers) 
should be certified if they are to prac 
tice their professions in court. Prior 
to certification they should be required 
to evidence proficiency in dealing with 
facts and findings in a legal manner. 
The non-certified should not be per 
mitted to pose as specialists in such 
matters. I have seen psychiatrists and 
psychologists investigate in lunacy 
cases with total disregard to ever) 
basic principle of legal interrogation. 

The clinical psychologist has unique 
qualifications as an investigator in 
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lunacy and competency cases. Some 
types of mental disorganization are 
revealed best through certain psycho- 
logical procedures (tests), just as elec- 
troencephalography is most revealing 
of certain irregularities of brain 


function. Also, the psychologist 
usually has data which can be pre- 
seated in concrete or graphic form— 
not just as opinions. This is especially 
important in competency cases. 

The present-day psychiatric social 
worker is proving invaluable in evalu- 
ating social relationships of signifi- 
cance in mental disorders. 


Attorneys, probably better than I, 
are aware of the unreliability of 
anecdotal testimony (from friends, 
enemies, neighbors, relatives, acquaint- 
ances). Many persons live for years 
in daily contact with the mentally dis- 
organized without the faintest sus- 
picion that anything serious is wrong. 
While the testimony of the untrained 
(friends, family, etc.) is notoriously 
inaccurate, it does provide a social- 
frame in which to evaluate the indi- 
vidual. If one’s associates have the 
same “queer” ideas that he has, he is 
acceptable in that social structure. 
Though he may be disorganized in 
terms of a different culture he still 
may function in his own environment. 
“Hearing voices” may not have the 
same psychological meaning in some 
social cultures as it had in the case 
of the young woman who carried on 
conversations with the radio an- 
nouncers daily, turning the radio off 
when she changed her clothes so they 
would not see her. 


Securing evidence in lunacy and 
competency cases may be facilitated 
by the “lie detection” test and the so- 
called “truth serums.” The expert 
with “lie detection” procedures, popu- 
larized by Keeler and Marston, meas- 
ures certain physiological changes 
(blood pressure, depth of breathing, 
rate of breathing, pupillary reflex, re- 
sistence of the skin to small electric 


currents, or a combination of these). 
It is assumed that the individual who 
makes a “fear” response to a particu- 
lar question is lying. The expert in 
this field can give judgment with a 
high degree of accuracy either that: 
(1) The individual is lying, (2) The 
individual is telling the truth or, (3) 
The data do not warrant an opinion. 

The so-called “truth serums” 
(sodium amytal and sodium penta- 
thol) are administered very slowly 
by a physician directly into a vein. 
The patient is kept in a stuporous but 
conscious state during which time it 
appears that his inhibitions are at a 
minimum and that he talks more 
freely than he would in the normal 
state. Very little is known of the 
effects of suggestion under these 
drugs. I am of the opinion that data 
secured by this type of investigation, 
as with “lie detection” are of greatest 
value in providing “leads” for further 
investigation. I favor acceptance of 
the opinions of experts in these fields 
on the same basis that the handwrit- 
ing expert’s testimony is received. 

In securing evidence in lunacy and 
competency cases I recommend a care- 
ful scrutiny of those making the 
accusations as well as of the accused. 
A great many lunacy trials would not 
be held if the relatives pressing the 
charges knew that they had to face 
the psychiatrist, the psychologist, the 
social worker, the “lie detection” test, 
and the “truth serum.” 


SUGGESTED REFORMS 


The side show into which the 
lunacy trial too frequently degenerates 
must go. There is no more justifica- 
tion for jury trial for lunacy or com- 
petence than for cancer, tuberculosis, 
or appendicitis. The court is no bet- 
ter qualified to tell when an individual 
is mentally ill, feebleminded, or men- 
tally deteriorated than to diagnose 
any physical disease. Our legal 
procedures are a hang-over of: the 
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medieval thinking that considered the 
mentally ill as possessed of devils or 
guilty of witchcraft. 

In keeping with the proposals of 
this group I propose a Farm for Alco- 
holics in the State of Kentucky, pat- 
terned after the Federal Narcotics 
Farms. It is estimated that we have 
more than a million alcoholics in the 
United States. Treatment of alcohol- 
ism is not more advanced than treat- 
ment of drug addiction. Merely ar- 
resting the alcoholic for drunkenness 
or sobering him up so that he can get 
drunk again is largely a waste of time. 
He needs long-time treatment under 
custodial conditions and you merit 
relief from his weekly or monthly ap- 
pearance in court. I propose that this 
group initiate a move for creation of a 
Farm for Alcoholics in the State of 
Kentucky. 

I propose an examining board com- 
posed of: (1) A psychiatrist, (2) a 
psychologist, (3) a social worker, (4) 
an attorney. These to be certified as 
“experts” in mental cages before the 
courts, and that no other individuals, 
no matter what their degrees or titles, 
be accepted as “experts” in such cases. 
I propose that the findings of this 
board be reported, with recommenda- 
tions, to a judge empowered to make 
all decisions in such cases. Such a 
board should make recomraendations 
as to disposition. Judgments of 
“limited competence” are needed, pre- 
scribing quite fully what responsibili- 
ties the individual may and may not 
have. This is particularly important 
with the senile. All the responsibility 
they can handle should be theirs. 

Finally, I propose adequate oppor- 
tunity for observation and examina- 
tion, free from contending attorneys. 
Examination and observation in many 
instances are essential, of those mak- 
ing the charges as well as of the 
accused. I propose that such examina- 
tion be required at the discretion of 
the judge upon the recommendation 
of the examining board. 


CLASSIFICATION OF MENTAL 
DEVIATION 

Note: Classification of individuals by law 
merely according to crime or legal action 
involved is antiquated and inadequate. The 
law, like other social agencies, may reason- 
ably mg to adjust its procedures to in- 
dividual idiosyncrasies and differences in a 
changing world. The following classification 
of mental deviation is offered in the hope 
et it will provoke thought and prove help- 


I, MENTAL DISORGANIZATION: 


Dementia (loss of mind). Extreme irra- 
tionality. Frequently called “mental break- 
down.” Usually revealed through irrational 
behavior or/and speech. Frequently de- 
tected only by searching psychological 
or/and psychiatric examination. Incapaci- 
tates the individual for adequate (and some- 
times safe) functioning in his social media. 
The disorganized may function well in 
many aspects of life though otherwise in- 
adequate and may function adequately and 
with complete safety in a little-complicated 
or more-protective environment. Not to be 
ge with lunacy or insanity, legal 
erms. 


A. Functional Psychosis (Disorganization, 
no known physical cause). 
1. May be transitory, episodic, or constant. 
2. May be violent, apathetic, oscillatory in 
behavior. 


8. May be delusional, hallucinatory, oscil- 
latory in thought. 


B. Brain-Damage Psychosis. 


1. May result from concussion (blow to the 
head). 

2. May result from infection (syphilis, en- 
cephalitis). 

8. May result from drugs, including alcohol. 

4. May result from senility (usually arteri- 
osclerosis). 

5. oe / result in general disorganization 
and/or deterioration as in advanced 
syphilis (paresis). 

6. | result in selective disorganization 
and/or deterioration (cerebral palsy, 
aphasia, apraxia, amnesia, ataxia). 

7. May appear like functional psychosis 
(A, above). 


C. Fatigue Psychosis—Extreme physical 
or mental fatigue may cause mental disor- 
ganization neg in World War II, 
soldiers too ong in combat, civilians under 
prolonged stress). 


(Continued on page 66) 
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The Beloved Relative 


By E. B. WILSON 


EDITOR’S NOTE: 


Mr. Wilson is a practicing lawyer 


now engaged in the practice at Pineville. 


In the United States District Court 
at Tulsa, Oklahoma, may be found a 
history-making story of a treasure 
hunt alamode, wrapped up in the 
record in the case of, “Jn Re Barnett’s 
Estate, finally tried and decided a few 
years ago. Kentucky figured to a 
large extent in the case, as will more 
fully appear hereinafter. 


The subject of the story, Jackson 
Barnett, became important by reason 
of his death, which incidentally pre- 
cipitated several million dollars down 
to his next of kin. He was either 
wholly or partly Indian, and his last 
place of abode was near Tulsa. The 
writer never knew him or heard of 
him until after the old man had en- 
tered the Happy Hunting Ground, and 
the distribution of his estate reached 
the courts. The Federal Judge in 
Oklahoma, whose lot it fell to settle 
the matter, referred the case to the 
writer to hear and record the evidence 
offered by the Kentucky claimants of 
the estate. A day was set to begin 
the hearing, and attorneys, clients, 
witnesses, and curiosity seekers from 
a dozen states appeared in the court 
room at Pineville, and we opened up 
the hearing in a free for all, but 
orderly manner. 


From the evidence introduced, it 
was soon learned that Jackson Barnett 
was a most beloved creature, sporting 
more relatives lamenting his death 
than the average decedent. It would 
be impossible to put down all the gems 
of ingenuity used in an effort to prove 


relationship to the departed without 
copying that part of the record made 
up in Kentucky. It was generally 
conceded that the itinerant Indian was 
originally an inhabitant of the moun- 
tains of Eastern Kentucky, who mi- 
grated to what was then Oklahoma 
Territory, sometime before 1880, and 
the Government bestowed upon him 
a parcel of land near Tulsa. The 
story was passed around that he took 
to himself a squaw, and lived peace- 
fully until a bonanza of oil was dis- 
covered on his claim. . The Govern- 
ment, acting as a kind of committee, 
took charge of his oil business and 
amassed a fortune for him, which 
was placed to his credit as it accumu- 
lated. Then some siren lured him to 
California, where a mansion was pur- 
chased with his money, and she en- 
tertained her friends while Jackson 
sat on a cracker box, cutside the 
building, and smoked his pipe in com- 
fort. He was not allowed inside the 
house. 

Any way, Jackson’s relatives seemed 
most numerous on Stinking Creek in 
Knox County, and parts of Leslie 
County; but they came from every- 
where. One claimant brought into 
court, for the purpose of proving the 
marriage of the old Indian’s father 
to the claimant’s relative, a record 
which revealed that, by calculating 
from known dates, the so-called father 
married at the early age of one hun- 
dred forty-six, and begat sons and 
daughters. Another claimant brought 
half a dozen tombstones into court 
bearing the name of Barnett to prove 
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the one-time existence and death of 
relatives. Still another brought proof 
to the effect that his grandfather was 
the illegitimate son of Jackson Bar- 
nett, but after failing to properly con- 
nect the relationship claimed, it was 
stipulated in the record that the claim- 
ant had properly proven his grand- 
father, whoever he was, to be illegiti- 
mate. 


One witness told a story that ex- 
celled Homer’s Odyssey and_ the 
travels of Marco Polo. He related 
how he left the mountains of Ken- 
tucky sometime before 1880 in com- 
pany with Jackson Barnett, and 
walked over 200 miles to Louisville, 
where they took the train to Kansas 
City, and then to Denver. [rom there 
they migrated to Salt Lake City, and 
thence to the coast in the northwest. 
From there, they trekked down the 
coast to Hollywood, and after visiting 
around in California, they set their 
faces toward the rising sun, and soon 
found themselves in Oklahoma Terri- 
tory. The on-lookers and in-listeners 
at the hearing bent forward as the 
witness gave out a word-picture of 
the traveler’s experiences on the road. 
It went fine until some nosy lawyer 
from Tulsa inquired of the witness 
where they crossed the Mississippi 
River, to which the witness responded 
that they “went around it.” Further 
inquiry revealed that the witness and 
Jackson Barnett walked from Denver 
to Salt Lake City. Of course, such 
was possible, but since the distance 
measures around 1,000 miles, it almost 
shocked the modesty of the court when 
the witness stated that it took them 
all night and most of the next day 
to traverse that distance. Then came 
the scene in Hollywood. The District 
Attorney from Oklahoma wanted to 
know if the travelers saw Clark Gable 
in Hollywood, and received the reply 
that he, Mr. Gable, was out in the 
hills making a picture at the time. 
Just what picture Clark Gable was 


making in the 1870’s was not dis- 
closed. 

An elderly lady claimed to be a 
niece of Jackson Barnett. She pre- 
sented a saint-like appearance, and 
told such a touching story, it began 
to look like she would hit pay-dirt 
Unfortunately, a Muskogee attorney 
wanted to know of her if she knew 
Jackson Barnett was half Indian and 
half Negro. Shades of the Southern 
Confederacy loomed up in her coun 
tenance, but with adroitness and great 
presence of mind, she fired back, “! 
wouldn’t give a dam if he was al! 
nigger, he was my uncle.” 

Another story of love’s labor lost 
Two little papooses out in Oklahoma 
got the Indian’s dough, and presum 
ably the judge considered the Fort 
Knox supply of gold sufficient for the 
Kentuckians. 


MENTAL DEVIATE 
(Continued from page 64) 


D. Hysterias—From emotional _ stress. 
All degrees. 

1. Chronic and situational hysterias. 

2. Conversion hysteria (with physical dys- 


function). 


II. MENTAL DEFICIENCY: Amentia— 
lack of mind. 


A. Intellectually Deficient (lack academic 
capacity). 

B. Socially Deficient (lack academic and 
social capacity). 

C. Feebleminded (extreme intellectual 
and social deficiency. Not all academically 
deficient, feebleminded. Ability essential to 
social adequacy different in different en- 
vironments). 


D. Pseudo-Deficiency (appear so because 
of lack of training). 


E. Simulated Deficiency (act deficient, 
though not. Common among socially in- 
ferior groups). 


F. Causes—May be familial (run in fami- 
lies). May result from cerebral damage (con- 
cussion, disease, drugs, senility). May be 
learned in the sense that it can result from 
disuse (loss of skill through lack of practice). 


(Continued on page 77) 
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Workings of the National Conference of 
Commissioners on Uniform State Laws 


By ROBT. T. CALDWELL 


EDITOR’S NOTE: 
with offices at Ashland. 


The National Conference of Com- 
missioners on Uniform State Laws, as 
its name implies, is an organization 
for the promotion of uniformity in 
state laws on subjects where uniform- 
ity is desirable and practicable. 


The following description of the 
origin, nature and scope of the con- 
ference is quoted from the 1945 edi- 
tion of its Handbook: 


“The National Conference of Com- 
missioners on Uniform State Laws is 
composed of Commissioners from 
each of the states, the District of 
Columbia, Alaska, Hawaii, Puerto 
Rico, and the Philippine Islands. In 
thirty-three of these jurisdictions the 
Commissioners are appointed by the 
chief executive acting under express 
legislative authority. In the other 
jurisdictions the appointments are 
made by general executive authority. 
There are usually three representa- 
tives from each jurisdiction. The 
term of appointment varies, but three 
years is the usual period. The Com- 
missioners are chosen from the legal 
profession, being lawyers and judges 
of standing and experience and teach- 
ers of law in some of the leading law 
schools. _They serve without compen- 
sation, and in most instances pay their 
own expenses. They are united in a 
permanent organization, under a con- 
stitution and by-laws, and annually 
elect a president, vice-president, a 


Mr. 


Caldwell is a practicing lawyer 


secretary, and a treasurer. The Com- 
missioners meet in Annual Conference 
at the same place as the American 
Bar Association, usually for five or 
six days immediately preceding the 
meeting of that association. The 
funds necessary for carrying on the 
work of the National Conference are 
derived from _ contributions from 
some of the states, from appropria- 
tions made by the American Bar 
Association, and contributions from 
various state bar associations. The 
record of the activities of the Na- 
tional Conference, the reports of its 
committees, and its approved acts are 
printed in the Annual Proceedings. 
The approved acts, sometimes with 
annotations, are also printed in sepa- 
rate pamphlet form. 


“The object of the National Con- 
ference, as stated in its constitution, 
is ‘to promote uniformity in state 
laws on all subjects where uniformity 
is deemed desirable and practicable.’ 
The National Conference works 
through standing and special com- 
mittees. In recent years all proposals 
of subjects for legislation are referred 
to a standing Committee on Scope 
and Program. After due investiga- 
tion, and sometimes a hearing of 
parties interested, this committee re- 
ports whether the subject is one upon 
which it is desirable and feasible to 
draft a uniform law. If the National 
Conference decides to take up the 
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subject, it refers the same to a special 
committee with instructions to report 
a draft of an act. With respect to 
some of the more important acts, it 
has been customary to employ an ex- 
pert draftsman. ‘Tentative drafts of 
acts are submitted from year to year 
and are discussed section by section. 
Each uniform act is thus the result 
of one or more tentative drafts sub- 
jected to the criticism, correction, and 
emendation of the Commissioners, 
who represent the experience and 
judgment of a select body of lawyers 
chosen from every part of the United 
States. When finally approved by the 
National Conference, the uniform 
acts are recommended for general 
adoption throughout the jurisdiction 
of the United States and are submitted 
to the American Bar Association for 
its approval.” 


In states having a Statute Revision 
Commission, the reviser is an ex 
officio associate member of the Na- 
tional Conference. 

Probably the best kndOwn example 
of its work are the Uniform Nego- 
tiable Instruments Act and the Uni- 
form Warehouse Receipts Act, which 
have been adopted by all of the states 
and territorial possessions of the 
United States. Its drafts of a Uni- 
form Sales Act and a Uniform Stock 
Transfer Act have also been enacted 
in practically all jurisdictions. Every 
state has also adopted a substantial 
number of the uniform or model acts 
drafted by the conference, Kentucky 
has adopted the Child Labor Act of 
1911 (1914); Federal Pure Food 
Act; Federal Tax Lien Registration 
Act (1930); Judicial Notice of 
Foreign Law Act (1942); Motor 
Vehicle Operators’ and Chauffeurs’ 
License Act* (1936); Narcotic Drug 
Act* (1934) ; Negotiable Instruments 
Act (1904); Sales Act (1928); Si- 
multaneous Death Act (1942) ; Stock 
Transfer Act (1944); Veterans’ 





(ruardianship Act (1930); Veterans 
(,uardianship Act as Revised* (1942 
(Previous to adoption by Confer 
ence); Warehouse Receipts Ac 


(1937). 


The advantages of the proper draft 
ing of legislation on these subjects 
which are of vital importance to the 
general public as well as to attorneys 
and clients will be obvious to an 
member of the bar. The Nationa! 
Conference of Commissioners is most 
favorably situated for the attainmen 
of that end in that its members are 
experienced lawyers of every type o' 
practice, representing all of the states, 
and serving without compensation. By 
the time a bill has passed through the 
various stages of deliberate considera 
tion by the appropriate committees and 
discussion in the conference as a 
whole, including the extended inte: 
vals between steps which permit the 
assembling of data and criticism from 
all available sources, it is assured that 
all “jokers” will have been detected 
and impracticable provisions elimi 
nated to the point that the final draft 
is as nearly “fool proof” as it can be 
made in view of the subject matter 
involved. A state legislature, under 
the pressure of other business, does 
not have the time to study a particular 
piece of legislation, or the facilities for 
obtaining as qualified (and disinte: 
ested) draftsmanship or as extensive 
and non-partisan information on the 
subject being dealt with as has the 
National Conference of Commission 
ers. 

The writer, during a limited experi 
ence as one of the commissioners fro: 
Kentucky, has been impressed wit) 
the uniformly fine type of men who 
serve as commissioners, ranging in 
viewpoint all the way from ultra- 
liberal law school professors to cor- 
respondingly conservative corporation 
lawyers and all shades of opinion and 
sectional background in between, but 
who in the proceedings of the con- 
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ference consider the matter at hand 
w th an open-mindedness and respect 
for the other fellow’s opinion that is 
unusual jn the formulating of legisla- 
tive proposals. The result has been 
thoroughly sound drafts of legislation 
on subjects of general public interest 
which, when enacted, have stood the 
tests both of constitutionality and of 
practical workability. 


Che National Conference since 1892 
has drafted and approved approxi- 
mately one hundred acts, of which 
about fifty are now approved and 
recommended for consideration by the 
state legislatures, the remainder be- 
ing obsolete, superseded or with- 
drawn. Of that number there are 
several which may be especially ap- 
propriate for presentation to the 1950 
session of our General Assembly. The 
limits of this article do not permit 
discussion of the various subjects 
covered, but among those which have 
obtained most general acceptance else- 
where may be mentioned acts dealing 
with partnerships, proof of statutes, 
bills of lading, attendance of witnesses 
out of the state, and acknowledgments. 


In most of the states, the commis- 
sioners pay their own expenses, which 
are considerable in view of the dis- 
tances traveled and length of the 
sessions. As indicated above, the 
conference itself is dependent for its 
financial support upon appropriations 
made by some of the states, appropria- 
tions by the American Bar Associa- 
tion, and contributions made by some 
of the state bar associations. In mak- 
ing up the annual budget a recom- 
mended quota is assigned to each 
state which ranges from $700 per year 
for New York and Pennsylvania to 
$150 for some of the smaller or less 
populous states; Kentucky’s assigned 
quota is $200 per year, but it is not 
being paid for the reason that there 
is no legislative appropriation for that 
purpose and as our present Integrated 
Bar Act limits the use of our asso- 


ciation’s funds to the administration 
of that act. For this reason, Ken- 
tucky is being carried by the confer- 
ence as a “charity patient,” although 
the commissioners from our state are 
accorded full membership and voting 
privileges. Our State Bar Associa- 
tion, however, cannot correct this 
situation unless and until the Bar Act 
is amended by the legislature so as to 
authorize the use of association funds 
for that purpose. 


JUVENILE DELINQUENCY 
(Continued from page 55) 


Juvenile Court,” when he appears be- 
fore the Conference on Tuesday 
night, June 14. Judge Camille Kelley, 
of the Memphis Juvenile Court, will 
speak on Wednesday night June 15 
on “Our Children at This Crucial 
Hour.” 


Several well known leaders in the 
field of juvenile delinquency in Ken- 
tucky will have places on the program. 
Included among these are Judge Wil- 
liam D. Becker of the Jefferson 
County Juvenile Court, Tarleton Col- 
lier of the editorial staff of the Louis- 
ville Courier-Journal, and the Hon. 
Robert C. Logan who has long been 
interested in improving the status of 
juvenile courts in this state. Miss 
Frances E. Brewer, Juvenile Officer 
for the City of Lexington, will take 
part in a symposium as will the Hon. 
Lasserre Bradley from the same city. 


The conference is especially de- 
signed for public school personnel, 
social workers, ministers, Boy Scout 
executives and parents. There is no 
registration fee and the college can 
take care of a number of overnight 
visitors. These will be accommodated 
in the order such requests are received 
and no charge will be made for the 
rooms. Reservations and other in- 
quiries for information should be 
addressed to Dr. J. T. Richardson, 
Centre College, Danville, Kentucky. 
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Too Many Laws 


By LILBURN PHELPS 


EDITOR’S NOTE: 


Mr. Phelps is a practicing lawyer at 


Jamestown, Kentucky, and has previously made valuable con- 


tributions to the Journal. 


According to the Greeks, Iris chal- 
lenged Ulysses to physical combat and 
was promptly knocked out in the first 
round. A small-town lawyer might 
fare no better if he should challenge 
the Congress, our state legislatures, 
and the judges, including those of the 
Supreme Court. However, I do want 
to call attention, from a_ practicing 
lawyer’s viewpoint, to the great 
volume of statute law enacted every 
year and to the length and complexity 
of judicial opinions handed down by 
our highest courts. 

We will discuss these in reverse 
order. First, as to judicial opinions. 
A few years ago there was a bank- 
ruptcy case involving corporate reor- 
ganization proceedings under Bank- 
ruptcy Act, section 77B. A single 
question was presented, to wit; was 
the plan of reorganization fair and 
equitable within the meaning of the 
law? The opinion covers twelve 
pages, which, of course, is not unus- 
ually long. The striking thing about 
it is the large number of cases cited 
in the text and in the footnotes. 
Although a single question was de- 
cided there are twenty-six headnotes, 
some of them of considerable length. 

A few years ago I had occasion to 
study a case decided by the highest 
court of a sister state. There was a 
dissenting opinion in which the 
learned judge laid down the rule that 
where a jury has passed upon the 


facts of a case and there is substantial 
evidence to support the verdict, if no 
error of law is found the court will 
not reverse the judgment. I have never 
seen a lawyer who would dispute this 
proposition but to support it the judge 
cited more than thirty cases and 
quoted liberally from three or four of 
them. He may have been a very 
young judge. 

Now and then we read an opinion 
which says that the evidence is too 
lengthy to be summarized or too 
salacious to be printed. If a long 
case can be decided in a few words 
why can’t a short case be decided the 
same way’ Why should we spend 
our time reading a long statement of 
the facts in hundreds of cases? Would 
it not be enough to state the issues 
concisely, then state, if that is true, 
that there is substantial evidence on 
each side and its weight has been 
passed upon by the jury. Then a 
brief examination of alleged errors 
of law would dispese of the case, 
often in two or three pages instea:| 
of fifteen, twenty or fifty. 


MORE AND MORE LAWS 

Of the making of new laws there 
seems to be no end. Some years ago 
it was said there were 200,000 federal, 
state, and municipal laws in effect in 
this country. Later the number in- 
creased to 600,000. Still later it was 
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stated in law journals on authority of 
a U. S. Senator that the number had 
grown to 2,000,000. Of course this 
was only an estimate. Nobody had 
counted the laws; nobody will count 
them. 

These estimates, however inaccu- 
rate, point to a condition of which the 
bar ought to take notice. 

very incoming president, gover- 
nor, and mayor has a legislative pro- 
gram. Whether the laws on any sub- 
ject are a year old or a hundred years 
old it will be proposed to change the 
existing laws and to enact new ones. 

lorgetting for a time such mon- 
strosities as the income tax laws, 
which everybody denounces, let us 
look at the subject of law making in 
general, 


lt has often been said that the peo- 
ple of this country are the greatest 
law makers and law breakers in the 
world. 


lor a long time Congress has been 


in almost continuous session. Most 
state legislatures meet every two years 
with special sessions in between. The 
80th Congress passed about 1,000 bills 
and was criticized because it did not 
pass many more. The 1948 Kentucky 
legislature enacted some 250 bills into 
law, out of about 800 introduced. 

According to Mr. Robert K. Cul- 
len, the last session amended, created, 
or repealed more than 2,600 sections 
of the statutes. It seems that we can 
never get our laws in good working 
order. 

Before and during the first World 
War, I was a member of the state 
legislature. Sometimes older mem- 
bers would make a motion on Thurs- 
day to adjourn to the next Monday 
or on Friday to adjourn to Tuesday. 
This was part of a deliberate plan to 
bring on a legislative jam in the last 
days of the session, so that fewer 
bills would be passed. I protested at 
frst but later became quite reconciled. 


But for the fact that we usually had 
some experienced, hard-boiled states- 
men on the rules committee, | wonder 
what our laws would look like now. 

Is it possible that we in Kentucky 
need hundreds of new laws, or 
changes in old ones every two years? 
Of course not. This is a fast age, but 
not that fast. 

The 1948 legislature passed a body 
of laws carrying out the ideas of the 
new governor. Why not let the 1950 
legislature remain in session, under 
the governor’s call, after the regular 
session is ended, until the laws can 
be put into pretty good shape. Then 
why not try them out for 10 years or 
even 20 years? I believe Solon ad- 
vised the Greeks to try out his laws 
for 100 years. 

Thomas Jefferson believed in few 
and simple laws. He went so far as 
to remark on more than one occasion 
that the savages were probably hap- 
pier than the white people because 
they had fewer laws. Clearly he be- 
lieved that many and complex laws, 
which mean much and complex gov- 
ernment, tend to make a people un- 
happy. I do not doubt it. 


About the time Kentucky was ad- 
mitted into the Union there was a 
society called the Danville Patriots. 
They passed a resolution stating their 
belief that there should be few laws, 
written in plain and simple language, 
so that the ordinary man could under- 
stand them and so that (if my memory 
is right) “there shall be no attorneys 
practicing amongst us.” What if 
they could see us now! 


It seems strange that we do not see 
the futility of a continual changing of 
our laws by the Congress and the 
state legislatures. Since the advent of 
automobiles we have passed law after 
law to make the highways safe for 
life and limb and yet the slaughter 
goes on. We pass laws about liquor, 
then repeal them and pass others. In 
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spite of legislative efforts drunken- 
ness, even if not on the increase, as 
it seems to be, especially among 
women, certainly is not greatly de- 
creased. 


LAWYERS COMPARED TO 
DOCTORS 

The medical profession has made 
notable progress in disease prevention 
in the last 50 years. In the same time 
lawyers have accomplished very little 
in the way of crime prevention. 

These figures tell the amazing story. 
In the United States there is an aver- 
age of 36 murders a day, 730 rob- 
beries, and above 4,000 burglaries and 
larcenies every day. To these add 
one rape or criminal assault every 43 
minutes and you have a record of 
major crimes in the United States 
that is simply appalling. 

What is the legal profession doing 
about it? Very little. We have fire 
prevention weeks, accident prevention 
weeks and the like, but no crime pre- 
vention week. We should have a 
crime prevention year, every year, 
from now on. I appeal to young 
lawyers especially to devote a part of 
their time to the study of crime pre- 
vention. 


WHAT IS THE REMEDY? 


Is there any alternative to the mak- 
ing of more and more laws? I think 
there is as you shall presently see. 
The multiplication of laws means 
greater restrictions upon the life of 
the individual. Mr. Justice Brandeis 
regarded the right to be let alone as 
“the most comprehensive of human 
rights and the one most cherished by 
civilized men.” This writer thinks so 
too. But it is claimed that life has 
become so complex that we must 
have rigid restrictions thrown around 
our lives by legislative enactraent. It 
seems to me that as men become truly 
enlightened they will need fewer 


laws. They will have more faith in 
human reason and will place more 
value upon human dignity. 

Several years ago I tried to express 
in a few words the whole duty of man 
toward his fellows. The words were 
these. “Live honestly and hurt no 
body.” Only five words. 


What, then, is the alternative to 
this continual law making? I think 
it can be expressed in one word: 
Teaching. This seems to have been 
the thought of One of whom it is said ; 
“And seeing the multitudes he went 
up into a mountain and when he was 
set his disciples came unto him; and 
he opened his mouth and taught 
them.” 


Private Enterprise 


The power to choose the work I do, 
To grow and have the larger view, 
To know and feel that I am free, 
To stand erect, not bow the knee. 
To be no chattel of the State, 

To be the master of my fate 

To dare to risk, to lose, to win, 
To make my own career begin, 
To serve the world in my own way, 
To gain in wisdom, day by day. 
With hope and zest to climb to rise, 
I cal. that Private Enterprise. 


A young wife had just told her 
friend that she was going to have a 
baby. 

“Bill and I wanted a new car,” she 
said, “and we also wanted a baby but 
we couldn’t afford both.” 

“You made the right choice, my 
dear,” said her friend. 

“Yes,” said the mother-to-be. “We 
picked the baby because we could g«t 
delivery sooner.” 
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How to Educate Your Witness 


By WATSON CLAY 


EDITOR’S NOTE: Mr. Clay is one of the Commissioners 
of the Court of Appeals and resides in Frankfort. 


At first blush the title of this article 
may be somewhat misleading. Per- 
haps the reader considers the subject 
a trade secret of the profession, which 
should not be carelessly publicized. 
You might smile and say: “The other 
fellow may be confused, but I sure 
know how to educate my witness!” 
Doubtless you do, regarding the sub- 
stance of the testimony he is supposed 
to develop on behalf of your client. 


You may, however, like so many 
others, neglect another decisive phase 
of “educating.” - In preparation for 
trial, the lawyer is usually so busy 
polishing up pleadings, finding out 
facts, and lunging at law books that 
he does not take time to prepare his 
witnesses. properly for their entrance 
into the court arena. The witness’ 
complaint is that appearing at a trial is 
“like being forced into a_ contest 
against skillful opponents while know- 
ing none of the rules.” The proper 
education of a’ witness must include 
some exposition of the rules. He is 
entitled to know his rights and duties 
other than to prove your client’s case 
by his statement of facts. 


The writer does not pretend to be 
an expert in the trial of cases, but 
even a limited observation indicates 
the witness is often the most neglected 
pawn in a lawsuit. Perhaps he should 
be promoted to a higher rank. We 
all deprecate the scarcity of good wit- 


*“Treatment of Witnesses” by Phillip L. 
Graham, American Bar Association Journal, 
January 1948, page 24. 


nesses. Can it be that the fault lies 
with the lawyer and cannot always be 
blamed on the Creator? 

A great percentage of witnesses are 
unfamiliar with courtrooms and judi- 
cial procedure. There is a popular fear 
of being a witness. It is naturally 
justified when we consider the uncom- 
fortable position in which he may be 
placed by lawyers who have a vast 
superiority in knowledge, training, 
and particular skill. It is up to the 
lawyer to dispel that fear and its gen- 
erated confusion. 

In the preparation of a case, you 
of course glean from the witness all 
the material facts which may help 
your cause. It is a common failing, 
however, to dredge everything from 
him without giving him something in 
return. Surely he is entitled to ad- 
vice concerning certain fundamentals 
which would put him at ease, would 
make the act of testifying less cf an 
ordeal, and strangely enough, would 
greatly improve his value to you as a 
witness. Let us reconsider a few of 
these fundamentals with which we are 
all so familiar but which we so often 
neglect. 

Initially, a witness should be given 
some idea of his importance in the 
administration of justice. He gener- 
ally believes that he is a wholly in- 
significant cog in the machinery of a 
trial. Too often he feels like the 
“bird” in a badminton game who is 
batted back and forth between oppos- 
ing counsel. As a matter of fact, if 
he only knew it or was advised of it, 
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he is the most important personage 
in a courtroom except the judge, who 
unfailingly will show him due respect. 
Instead of being the shuttlecock, he 
occupies a most commanding position. 
He need fear no one as long as he 
conducts himself honestly and _sin- 
cerely. If he could be convinced of 
his proper position in a trial, his con- 
fidence would vastly improve his 
effectiveness. 

Let us put the witness on the stand 
and see if we can “educate” him. Sup- 
pose a simple question is asked, such 
as: “Mr. Smith, what did the defend- 
ant say to you about his agreement to 
deliver to the plaintiff 50 tons of coal 
on November 1, 1948?” At this point 
the entire trial comes to a standstill 
awaiting the answer of the witness. 
The judge waits, the jury waits, the 
lawyers and the litigants wait. The 
trial cannot go on without the answer 
because what the witness will say is 
the very biggest thing in the court- 
house at that particular moment. 

Suppose the witness believes he has 
the proper answer but isn’t quite clear 
about the question. What should he 
do? Should he stumble into the an- 
swer, assuming what he thinks coun- 
sel meant to ask or what information 
is desired? Positively not. We all 
know nothing so upsets the orderly 
presentation of evidence as the wit- 
ness’ attempt to guess what his ques- 
tioner is aiming at, or volunteering 
information outside the scope of the 
question. It is here the witness so 
often impairs the value of his testi- 
mony, and it is not his fault. He sin- 
cerely believes that he must atterapt 
some kind of an answer to the ques- 
tion, because his lawyer has not ad- 
vised him otherwise. 


If the witness had been properly 
advised, what should he do? He 
should say: “I do not understand the 
question” or “Will you repeat the 
question.” This seems so very simple 
as to be absurd, yet many witnesses 





overlook the classic dignity of such a 
response. They feel they must possess 
an infallible ear and an infinite under- 
standing. Somehow they believe they 
will exhibit crass ignorance before the 
assembled multitude by failing to 
comprehend exactly what was asked 
This, of course, we know is not true 
but does the witness? Sometime 
somebody should have told him that 
he has a perfect right to the restate 
ment of the question. 

At the witness’ request or sugges 
tion, the inquiry will of course be re 
peated or rephrased by counsel or 
read by the court stenographer. li 
the witness still does not understand, 
he should still so state. He has a 
perfect right to do so and he should 
insist upon this right. While the work 
of the court must be expedited as 
much as possible, the witness should 
be impressed with the fact that his 
clear understanding of the question is 
more important than the few seconds 
it takes to reach this objective. 

Eventually our witness, Mr. Smith, 
sees the light—he understands the 
question. Suppose he doesn’t know 
what the defendant said. What is his 
answer? It is simply, “I don't 
know.” Many witnesses labor under 
the false impression that they are 
duty bound to give a substantial an 
swer, elaborate and with trimmings 
to every question asked them on the 
witness stand. This is a disastrous 
misconception. What the witness 
knows (or if an expert, what is his 
best opinion) is the fundamental mat- 
ter of importance. If he does noi 
know, is his pride worth his perjury ° 

What an expert witness once said 
about his fellows is pertinent here: 


“To begin with, he must, of course, 
be honest. If he will testify to what 
he does not wholeheartedly believe he 
is not an expert, he is a prostitute, and 
the sooner he is thrown out of the 
case the better for both counsel and 
client. He is not likely to convince 
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judge or jury of that of which he 
himself is doubtful, no matter how 
renowned or fluent he may be.’’? 

Ordinarily of course, our witness, 
Mr. Smith (if being examined by his 
side), would have some knowledge of 
the transaction involved. What then 
should he do? Answer the question. 
He definitely should not enter into a 
discussion of the party’s prior or sub- 
sequent dealings, or give us his opin- 
ion of the defendant, or repeat what 
somebody else had told him. The 
three little words, “Answer the ques- 
tion,” are as important to the trial of 
lawsuit as three other little words are 
to romance. If we could, or would, 
impress upon the witness the impor- 
tance of these words before he comes 
to court! 

There are of course myriad ways 
to answer a question. It is possible 
to elaborate profusely, to display ex- 
treme erudition, to indulge in per- 
sonal remarks, to use technical ex- 
pressions, or to pose the counter- 
question. The best answer, however, 
is direct, concise, clear. The purpose 
is to inform the court and jury. 

A classic example of the non-ob- 
servance of this simple rule is taken 
from a reported case. A doctor was 
being examined and was asked to 
describe the plaintiff's injuries. While 
some technical expressions may have 
been necessary, the following answer 
can hardly be justified. 


“My diagnosis at first was a re- 
curring hernia—may I say of trau- 
matic origin? I took the patient’s 
history in part as to that—traumatic 
meaning of trauma or of bruise or 
force. The next thing that ensued 
following this, continuing my diag- 
nosis, was neuro-circulatory-asthenia, 
otherwise known as effort syndrome, 


*“The Expert Witness” by Max W. Ball, 
American Bar Association Journal, December 
1943, Page 695. 


meaning concurrence, known also as 
‘Soldier’s Heart,’ caused by a greater 
than normal amount of adrenalin 
chloride in the blood stream, the 
adrenalin coming from the adrenal 
or suprarenal glands just above the 
kidneys, and the adrenal glands aris- 
ing from the same embryonic cell 
from which the sympathetic nervous 
system arises, the sympathetic nervous 
system being that part of the nervous 
system which is composed of the 
ganglia or nerve stations along in 
front of the spinal cord in that portion 
running from the first dorsal vertebra 
to the last lumbar vertebra. This sym- 
pathetic nervous system goes to all 
the abdominal and all thoracic viscera, 
and, as stated, arises from the same 
cell in uterine life or before birth or 
in the formation of a child that the 
adrenal glands arise from. For this 
reason they are closely related to the 
adrenal glands that are called the 
power house of the system. And in 
the presence of neuro-circulatory- 
asthenia they are always putting out 
more power than the sympathetic 
nervous system can use. Then the 
next was hyper-thyroidism, which re- 
sulted from a hyper-sensitivity of the 
thyroid gland to a presence of an over- 
plus of adrenalin in the blood stream. 
This results in an over-activity of all 
the musculature in the entire body, in- 
cluding the stomach and the intestines, 
that is supplied with sympathetic 
nerves. Also the autonomic nervous 
system is undoubtedly affected and 
speeded up and we have what is 
known as hyper-thyroidism or hyper- 
kineticism, which is an overaction of 
the adrenal glands, the sympathetic 
nervous system, the thyroid and the 
anterior lobe of the brain.’ 


We can only gasp. That answer 
cost somebody’s client approximately 
seventy cents in stenographer’s fees, 
and hardly seems to be worth it. 

* Louisville & N. R. Company v. Napier, 
267 Ky. 326, 329. 
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After our witness, Mr. Smith, has 
answered the question, what should 
he then proceed to do? Stop. Noth- 
ing more or less. It is not his duty 
to make an argument, to comment 
about the defendant’s wife, or tell us 
one of his latest jokes. Somebody 
should advise the witness in advance 
that he will help himself and will help 
the side he champions if he will 
answer the question and stop. 


Perhaps you remember the story 
of the witness who had been asked 
to state in the simplest terms what 
was the function of a small piece of 
machinery. The witness launched 
into a monologue which was highly 
technical, extended, and wholly unin- 
telligible to a layman. When he 
eventually terminated his statement, 
one juror was so shocked that he in- 
voluntarily exclaimed aloud: “Well 
I be goddamned!” The judge hur- 
riedly rapped his gavel, and, turning 
to the jury he said: “Mr. Juror, under 
ordinary circumstances I would be 
compelled to punish you severely for 
contempt of court, but I will overlook 
the matter for the time being. The 
fact is, the court was thinking exactly 
the same thing!” Obviously it is a 
mighty poor witness who puts the 
judge and the jury in that frame of 
mind. This will never happen if the 
question asked is answered directly, 
clearly, and concisely. 


A simple way to impress the wit- 
ness with the virtue of brevity is to 
advise him that every remark he 
makes costs somebody some money. 
The evidence in any case of impor- 
tance is, of course, transcribed by a 
court stenographer who must be paid 


for his work. In the event of an 
appeal, the customary charge for 
transcribing testimony is something 
like 20c for each one hundred words. 
The courtroom is one place where talk 
is not cheap. The expense is not a 
major consideration, but it is one that 
should curb both the lawyer and the 


witness in the use of unnecessary 
verbiage. 

Perhaps a word should be said 
about cross-examination. It is oft 
times at this point the witness makes 
the best impression for the litigant 
who relies on his testimony. This is 
not true if he adopts the attitude that 
the opposing lawyer is out to prove 
him a liar and cross-examination is a 
form of torture. Were the witness 
advised in advance of the true purpose 
of cross-examination and the effec- 
tiveness of his composure during its 
progress, his value would be greatl 
enhanced. 


The writer recalls a trial which he 
attended several years ago. It was 
a personal injury damage suit by a 
lady against a large corporation. The 
corporation had one prize witness, an 
employee who had on direct examina- 
tion done very well for his company. 
On cross-examination he was super) 
He was all sweetness and light. He 
made an honest effort to answer 
questions carefully and clearly. His 
manner was so gentle and his sin- 
cerity so pronounced that one had th 
feeling he was climbing right into 
the jury box just to make sure th: 
jurors really understood his explana- 
tion of the facts in the casé 
Strangely, or not strangely, the atti 
tude of this witness, almost single 
handedly, won a unanimous verdic 
for the corporation. It can be done. 


One thing should be impressed 
upon the witness. Regardless of the 
attitude of the opposing lawyer, h: 
should not feel or act as if he is bein; 
persecuted or incriminated. The true 
function of cross-examination is ti 
distill the truth from the testimon) 
theretofore given. It has often beer 
recognized that subjection to cross 
examination is better security fo: 
truth than the oath itself. It is ; 
refining process. 


A common mistake made by the 
ordinary witness is to enter this phas« 
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of the testimony with a chip on his 
shoulder and an antagonistic attitude 
toward the examining counsel. This 
impairs the effectiveness of his testi- 
mony for three reasons: (1) he can- 
ot think his best when emotionally 
isturbed, (2) he is likely to give the 
impression he is covering up the 
truth, and (3) the witness lays him- 
self open to embarrassment by 
the lawyer who will take advantage 
of his defensive attitude. 


A simple example is one where the 
cross-examining lawyer asks the wit- 
ness: “Do you drink?” The witness, 
overzealous to defend himself, states: 
“That is my business.” The cross- 
examining lawyer thereupon, with 
dramatic calm, asks: “Have you any 
other?” 

A witness need not be brilliant to 
stand up well under cross-examina- 
tion. If he has told the truth to the 
best of his knowledge, he need fear 
no man and need not be put upon the 
defensive. Truth can defend itself 
without shrewd assistance. What has 
been said heretofore with regard to 
understanding the question before an- 
swering and stopping when the ques- 
tion has been answered, is more im- 
portant upon cross-examination than 
on direct. The proper attitude of the 
witness is perhaps more significant 
than what he actually says. If he is 
calm, careful, and makes a sincere 
effort to answer the questions directed 
at him, he cannot be overturned by 
cross-examination. 


On the other hand, witnesses have 
been known to upset the cross-ex- 
amining attorney by their refusal to 
be confused or angered. You are 
probably familiar with the incident 
when a cross-examining attorney was 
having a great deal of difficulty in 
disturbing the witness. Employing 
the brow-beating tactic, the lawyer 
boomed: “Are you trying to make a 


fool out of me?” Thereupon the 
witness replied: “Apparently you 
don’t need my help.” 


What has been discussed above is 
not new to the practicing lawyer, and 
in substance the same things have been 
said many times before. The matters 
mentioned, however, are so often for- 
gotten during our interviews with 
witnesses that a little reminding may 
do a mite of good. It is suggested 
the lawyer could profitably draft a 
brief memorandum and keep it on his 
desk, or within eye-shot, entitled, 
“What I should tell my witnesses.” 
If they were briefly advised before 
the trial or the taking of their deposi- 
tions regarding their rights and duties, 
we would have happier witnesses, bet- 
ter trials, and a finer administration 
of justice. 


MENTAL DEVIATE 
(Continued from page 66) 


(seldom physical 
learned). 
(seldom a_ serious 


III. Sexual Deviation: 
base. Almost entirel 
A. The Homosexu 

legal problem as such). 
B. Sadists, Rapists, Sex Murderers (usually 


rg | ill). 
C. The Peeping Tom (indulgers in fan- 
tasy. Usually not dangerous). 


IV. The Anti-Social: 

A. The Psychopath (moderate mental dis- 
organization. No social conscience. Intent 
on always having own way. Impulsive. 
Seemingly unable to make social adjust- 
ments). 

B. The Vocationally Criminal (criminality 
as a career. No more prone to mental dis- 
organization than other trades or professions. 
Frequently quite acceptable socially). 


V. The Problem Child: (the immature of 
adult age. Never grows up. Always a 
nuisance. Seldom in serious difficulty). 


VI. Infants and Children: (deviate in age 
and understanding. Great need for safe- 
guarding feelings of security when deal- 
ing with them). 


We use the phrase “needless to say” 
and then go right ahead and say it 
any way. 
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silver Anniversary of the Judicial 
Council Movement 


By GLENN R. WINTERS 


EDITOR’S NOTE: 


Address before the twenty-third an- 


nual meeting of the Judicial Council of the Commonwealth of 
Kentucky, House Chamber, Frankfort, Kentucky, Thursday, 


November 18, 1948. 


Mr. Winters is the secretary-treasurer of 


the American Judicature Society and editor of the Journal of 
the American Judicature Society, Ann Arbor, Mich. 


It is only natural that the chief 
preoccupation of the courts should be 
with the substantive law. Men and 
women in civilized society are guided 
and restrained by the rules of the 
substantive law. They come into con- 
tact with the remedial law and the 
machinery of justice only in the ex- 
ceedingly rare instances when some- 
thing goes wrong and there is a de- 
parture from observance of the law, 
and then only for the purpose of 
enforcing those substantive rights. In 
this role of a necessary evil, it is not 
surprising that judicial machinery and 
procedure should consistently escape 
the scrutiny of judges and lawyers 
intent upon the applicable rule of law 
governing the conduct and rights of 
the parties, except as from time to 
time they may be forced to it by the 
circumstances of the case. The tend- 
ency is overwhelming to carry on 
with old and familiar instrumentali- 
ties and procedures in spite of 
changed conditions and new needs, 
except as an occasional resounding 
smashup of justice compels correction 
of an outstanding defect here and 
there. 


ENGLISH, RULES COMMITTEE 


In England a hundred years ago the 
machinery of justice was so out of 
step with the times, and the bench and 
bar were so blind to the fact, that a 
great nation-wide campaign led by 
the novelist Charles Dickens and 
others outside of the legal profession 
and carried on with determination 
and persistence over a long period of 
years finally culminated in the enact 
ment by Parliament of the Judicature 
Acts of 1873 and 1875, completely 
reorganizing and modernizing the 
courts and judicial procedures of that 
country. Not the least important fea 
ture of that legislation was Section 
75 of the Act of 1873, providing that: 


“A council of the judges of the 
Supreme Court, of which due notice 
shall be given to all the said judges 
shall assemble once at least in every 
year on such day or days as shall be 
fixed by the Lord Chancellor with the 
concurrence of the Lord Chief Justice 
of England, for the purpose of con 
sidering the operations of this Act and 
of the Rules of Court for the time 
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being in force, and also the working 
of the several offices and the arrange- 
ments relative to the duties of the 
officers of the said courts respectively, 
and inquiring and examining into any 
defects which may appear to exist in 
the system of procedure of the admin- 
istration of the law in the said High 
Court of Justice or the said Court of 
Appeal or in any other court . . . and 
they shall report annually to one of 
His Majesty’s principal secretaries of 
state.””"2 


Chat council of judges is noteworthy 
as the first attempt at a continuing 
body to make a systematic and con- 
tinuing study of the operation of the 
courts and to recommend from time 
to time such changes and improve- 
ments aS are necessary to maintain 
their efficiency. 


BEGINNINGS IN AMERICA 


rhis vital detail was missing from 
the great procedural reform in this 
country represented by the adoption 
and spread of the Field Code of Civil 
Procedure a century ago, and the first 
clear-cut forerunner of the present- 
day judicial council appeared in that 
state which has so many other “firsts” 
to its credit—-Wisconsin. A group of 
twenty-five circuit judges met in Mad- 
ison on December 29, 1913, and or- 
ganized as the Board of Circuit 
Judges, and for twenty years there- 
after they met annually during the 
Christmas holidays for two-day ses- 
sions during which they discussed 
problems related to the administration 
of justice and its improvement. A 
similar body was set up in New 
Jersey in 1915,* but these organiza- 
tions, and the council provided for in 
the Judicature Act of 1873 as well, 
resembled more what we speak of to- 
day as the judicial conference rather 
than the judicial council, in that they 
consisted of all the judges of the state 


or jurisdiction and not a small com- 
mittee. 

The judicial council, as distin- 
guished from the judicial conference, 
may be traced directly to the Massa- 
chusetts Judicature Commission of 
1919. That commission was created 
by the legislature— 

“... to investigate the judicature of 
the commonwealth with a view to 
ascertaining whether any and what 
changes in the organization, rules, and 
methods of procedure and practice of 
the several courts, the number and 
jurisdiction thereof and the number 
and powers of the judges therein, and 
of the officers connected therewith, 
would insure a more prompt, eco- 
nomical and just dispatch of judicial 
business.””* 


In the seventh paragraph of the 
commission’s final report,” returned 
two years later, is a classic statement 
of the need for a permanent agency 
to make a continuous study of the 
same subject-matter to which the 
commission’s attention had _ been 
directed, and the appendix to the re- 
port contained a draft act to provide 
for a judicial council,“ a term which 
appears to have been coined by the 
commission at that time. Two years 
later the Massachusetts legislature 
acted upon this recommendation and 
passed an act creating such a body,? 
but unfortunately that was too late to 
give Massachusetts the distinction it 
deserved of having the first judicial 
council in the country, for in the 
meantime organizations answering to 
that description had been created in 
three other jurisdictions. The first 
of all was the federal Judicial Con- 
ference of Senior Circuit Judges, in 
1922.8 and the first in a state was the 
Judicial Council of Ohio, created in 
April, 1923,° and bearing strong evi- 
dence of having been inspired by the 
Massachusetts Judicature Commis- 
sion’s recommendation. Also in 1923 
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a judicial council was established in 
Oregon upon the recommendation of 
a Commission on Law Reform, but it 
went out of existence after a few 
years.1° This statute was based upon 
a model judicial council act drafted 
by the American Judicature Society 
to adapt the Massachusetts proposal 
to the needs of a typical state.1! 

Washington and North Carolina 
judicial councils were organized in 
1925, and others from year to year 
thereafter as follows: 

1926, California; 1927, Kansas, 
Connecticut, North Dakota, Rhode 
Island; 1928, Kentucky ; 1929, Idaho, 
Michigan, Texas, Virginia ; 1930, New 
Jersey; 1931, Utah; 1932, Maine; 
1933, New Mexico, South Dakota, 
West Virginia; 1934, New York; 
1935, Indiana, Missouri; 1936, Ari- 
zona, Iowa; 1937, Minnesota; 1939, 
Nebraska; 1941, Arkansas; 1943, 
Oklahoma, Tennessee; 1944, Ala- 
bama; 1945, Georgia, New Hamp- 
shire, Vermont. 


JUDICIAL COUNCILS TODAY 


During the quarter-century since 
1923 there have been deaths as well 
as births in the list of state judicial 
councils. It would be reasonably fair 
to say in summary that eight states 
today have outstanding judicial coun- 
cils—California, Connecticut, Kansas, 
Massachusetts, Michigan, New York, 
Ohio, and Texas. In a dozen other 
states judicial councils are actively at 
work and publishing current reports— 
Alabama, Indiana, Kentucky, Minne- 
sota, New Hampshire, New Jersey, 
Oklahoma, South Dakota, Utah, Ver- 
mont, Washington, and West Vir- 
ginia. Also active, though not pub- 
lishing regular reports, are the judi- 
cial councils of Arkansas, Georgia, 
Nebraska, North Dakota, and Ten- 
nessee. In Maryland and Missouri 
the executive committee of the judi- 
cial conference serves as a judicial 
council. Service in the judicial coun- 





cil field is rendered in Louisiana by 
the Louisiana State Law Institute, in 
Mississippi by the Judicial Confer- 
ence, in Pennsylvania by the Proce- 
dural Rules Committee, and in Wis- 
consin by the Advisory Committee on 
Pleading, Practice, and Procedure. 
Defunct judicial councils in Idaho and 
Virginia are being restored this year, 
and these states should be included in 
the active column, making a total of 
thirty-three states in which judicial 
council services are being rendered. 
Judicial councils in Arizona, Maine, 
and Rhode Island are inactive, and 
none at all now exists in Colorado, 
Delaware, Florida, Illinois, Iowa, 
Montana, Nevada, New Mexico, 
North Carolina, Oregon, South Caro- 
lina, and Wyoming. This latter list 
is likely to be reduced by two in the 
near future if plans afoot in Colorado 
and North Carolina materialize, and 
then the score will be thirty-five to 
thirteen.1* 


FUNCTIONS AND DUTIES 


The Massachusetts Judicature Com- 
mission defined the function of the 
proposed judicial council as follows: 


“The council shall report annually 
to the governor upon the work of the 
various branches of the judicial sys- 
tem. The council may also from time 
to time submit such suggestions as it 
may deem advisable for the considera- 
tion of the justices of the various 
courts in regard to rules of practice 
and procedure.”13 


A more extended statement of the 
judicial council’s powers and duties 
appears in the New York statute: 


“The Council shall have the powers 
and shall be charged with the follow- 
ing duties: 

“(a) To make a continuous survey 
and study of the organization, juris- 
diction, procedure, practice, rules, and 
methods of administration and opera- 
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tion of each and all the courts of the 
state, including both courts of record 
and courts not of record, the volume 
and condition of business in said 
courts, the work accomplished and the 
results obtained. 


“(b) To collect, compile, analyze, 
and publish the judicial statistics of 
tne state in compliance with Article 
six, Section twenty-two, of the con- 
stitution. 

“(c) To receive, consider, and in 
its discretion investigate criticisms 
and suggestions from any source per- 
taining to the administration of jus- 
tice and to make recommendations in 
reference thereto. 


“(d) To keep advised concerning 
the decisions of the courts relating to 
the procedure and practice therein and 
concerning pending legislation affect- 
ing the organization, jurisdiction, 
operation, procedure, and practice of 
the courts. 


“(e) To recommend from time to 
time to the legislature any changes in 
the organization, jurisdiction, opera- 
tion, procedure, and methods of con- 
ducting the business in the courts 
which can be put in effect only by 
legislative action, and to recommend 
to any court or to any body vested 
with the rule-making power for any 
court any changes in the rules and 
practice of said courts or the methods 
of administering judicial business 
therein which, in the judgment of the 
Council, would simplify and expedite 
or otherwise improve the administra- 
tion of justice therein. 


“(£) To adopt and from time to 
time to amend and promulgate with 
the force and effect of law rules and 
regulations not inconsistent with any 
statute with respect to the manner of 
keeping records of the business of any 
court.””14 


To those might be added the unique 
provision of the California Judicial 





Council giving it the power and duty 
to— 


“Adopt or amend rules of practice 
and procedure for the several courts 
not inconsistent with laws that are 
now or that may hereafter be in force ; 
and the Council shall submit to the 
legislature at each regular session 
thereof its recommendations with 
reference to amendments of or 
changes in existing laws relating to 
practice and procedure.”15 


JUDICIAL STATISTICS 


A common thread running through 
these and all other definitions of the 
work of a judicial council is the prepa- 
ration and publication of facts and 
statistics on the work of the courts. 
Prior to the judicial council era, judi- 
cial statistics were practically un- 
known. Even today, they are kept 
only in a minority of states, without 
uniform standards for compilation 
and interpretation, for local purposes 
only or else blindly for no particular 
purpose at all. 


The practical value of reliable sta- 
tistics on the work of the courts can- 
not be questioned. They are a pre- 
requisite to the establishment of sys- 
tematic arrangements for assignment 
of judges to equalize the burden of 
judicial work from circuit to circuit. 
They ought to be available to back 
up requests to the legislature for addi- 
tional funds or for any other legisla- 
tive changes. Intelligently studied 
and interpreted, they can result in 
savings of money and improvements 
in operation. 


The work of the judicial councils 
in keeping judicial statistics ranks 
among their foremost responsibilities 
and opportunities. Only a minority 
of them do it now, and comparison of 
figures from state to state is unsafe on 
account of inconsistencies such as that 
once noted by Roscoe Pound, who 
found more larceny reported in a 
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rural state than in an urban and in- 
dustrial state, due to the fact that the 
former had enlarged the definition of 
larceny to include many crimes out- 
side of the strict common-law defini- 
tion to which the other state still 
clung. A useful project for some 
nation-wide organization such as the 
National Conference of Judicial 
Councils would be to set up pro- 
cedures as uniform as possible for the 
compiling of usable uniform judicial 
statistics in all the states. In the 
meantime, those of New York and 
California, and the United States 
courts so far as applicable, developed 
in each case as a result of thorough 
study by competent research staffs, 
might profitably be studied by judicial 
councils elsewhere interested in mak- 
ing their statistics meaningful and 
usable. 


PROCEDURAL RULE-MAKING 


The paragraph quoted from the 
charter of the Judicial Council of 
California suggests another major 
field of usefulness for the judicial 
council—implementation of the rule- 
making power. This is not the time 
or place to discourse upon the rule- 
making power itself, except to note 
that rules of court cannot be expected 
to serve their purpose well unless 
they are written with those purposes 
in mind by someone who knows how 
to achieve the ends sought, and are 
watched by somebody with the ability 
to gauge how well they are working 
out and authority to procure the adop- 
tion of amendments as the need arises. 
State legislatures, which have carried 
and still carry the bulk of the rule- 
making burden, do so blindly, having 
virtually no understanding of the 
problems involved and no occasion to 
become informed regarding them. 
Courts themselves are in the best 
position to perform this function ex- 
cept for the single difficulty that they 
ordinarily cannot spare trom their 


regular work the time and effort 
necessary for a job of this kind. The 
obvious solution is to delegate the 
spade work to someone with the 
requisite time, ability, and facilities, 
and then let the court approve or 
reject that person’s or committee's 
recommendations. Such has been the 
course of most of the procedural re- 
form in this country for the past 
twenty years. 

The special advisory committee 
such as used by the United States 
Supreme Court in the revision of the 
federal rules of civil and criminal 
procedure is a partial answer to this 
problem, but it is ordinarily an ad hoc 
committee, disbanded upon the com- 
pletion of a specific job. If it were 
given permanent status to perform the 
second function of keeping watch for 
needed amendments, then it would be 
something very close to a_ judicial 
council, and such indeed is the nature 
of the organizations we have listed as 
de facto judicial councils in Pennsy!l- 
vania and Wisconsin. 

No better source of assistance in 
this work can be found than the regu- 
lar judicial council of a state, along 
with its regular research staff and 
facilities.: The California council is 
unique in that the rule-making power 
is vested directly in the judicial coun- 
cil itself, but any judicial council can 
serve as an advisory committee on 
rules of procedure to its supreme 
court or its legislature, either one, 
with excellent results. 


A MINISTRY OF JUSTICE 


Mr. Justice Cardozo nearly thirty 
years ago pointed out with his usual 
clarity of thought and expression the 
need for some agency upon which the 
legislature could rely for advice in 
matters judicial. He said: 


“The legislature informed only 
casually and intermittently of the 
needs and problems of the courts, 
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without expert or responsible or sys 
tematic advice as to the workings of 
one rule or another, patches the fabric 
here and there, and mars often when 
it would mend. Legislatures and 
courts move on in proud and silent 
isolation. Some agency must be 
found to mediate between them.’’!® 


The function of the state judicial 
council as an authoritative, unbiased 
governmental agency available to assist 
the legislature on request with respect 
to matters before it within its field 
ranks in importance with any others 
it may have. 

\ bill is introduced into the legisla- 
ture proposing, let us say, to rear- 
range the judicial districts of the state, 
to add another judge to the supreme 
court, or to permit majority verdicts 
in jury trials. What is the legislature 
to do? The proposal is either right 
or wrong, or partly right and partly 
wrong. There may be conflicting bills 
on the same subject. How choose 
among them? At every session the 
legislatures of New York, Massachu- 
setts, Kansas and other states solve 
these problems by turning over the 
proposed legislation to the judicial 
council for its recommendations. 
Often these involve extended research 
before the council’s answer may be 
given. When the answer comes back 
the legislature may or may not follow 
it, but it does most of the time, and 
often enough to make the effort well 
worth while. 


It would be an unnecessary and 
undesirable restriction on the power 
of the judicial council if it were 
limited in its studies to matters thus 
specifically referred to it. The Texas 
council on its own initiative has 
labored strenuously over a period of 
years to draft a proposed revision of 
the judicial structure of the state. 
The similar project of the Minnesota 
Judicial Council a few years ago was 
likewise self-started, and such 
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projects conceived yy the councils 
themselves are to be found on the 
agenda of all that are equipped for 
such work. 


COMPLAINTS AND 
SUGGESTIONS 

Finally, every judicial council ought 
to be a clearinghouse and sounding 
board known to the general public as 
a place where complaints and sugges- 
tions regarding the judicial system 
may be lodged by anybody with assur- 
ance that they will receive competent 
and authoritative attention. 


Leonard S. Saxe, executive secre- 
tary of the New York council, says: 

“Suggestions and criticisms come 
to us from all sources. After 
consultation with the chairmen, 
many suggestions are rejected upon 
receipt. Some are rejected after pre- 
liminary research as unworthy of be- 
ing brought to the attention of the 
council. The council rejects some 
proposals submitted to it after re- 
search, and more frequently modifies 
them. Likewise, the legislature either 
rejects or modifies some council 
proposals, and finally the governor 
occasionally vetoes a legislative en- 
actment. Under this winnowing proc- 
ess, it is difficult for any unmeritori- 
ous matter to be enacted into law.”!7 


ACCOMPLISHMENTS IN 
CALIFORNIA 

This general discussion of the func- 
tions of judicial councils might profit- 
ably be supplemented by a look at 
some of the concrete accomplishments 
and activities of a few of the more 
successful judicial councils. Alpha- 
betically, if for no other reason, we 
may look first at California. This 
judicial council was organized twenty- 
two years ago, and its twelfth biennial 
report will be published in the near 
future. At its initial meeting on De- 
cember 10, 1926, the council agreed 





Annual Meeting, State Bar Association, Louisville, Kentucky, April 6 end 7, 1949 











4 KENTUCKY STATE BAR JOURNAL 


that the first thing to be done was to 
establish a system of judicial statis- 
tics, and Judge Harry A. Hollzer 
volunteered to devote his full time to 
that work if he could be excused from 
his regular duties. This was arranged, 
and he spent several months working 
out the statistical procedure still in 
use.18 This was followed by a sur- 
vey of judicial administration through- 
out the United States and Canada, 
with ideas brought back from all parts 
of the country for consideration and 
possible use in California.1® A bill 
was introduced in the legislature pro- 
posing the establishment of a separate 
court of criminal appeals. The legis- 
lature referred it to the judicial coun- 
cil and the council recommended 
against it and it was not passed.?° 
Following establishment of the system 
of gathering statistics, the council un- 
dertook to assign judges for work in 
other trial courts to relieve conges- 
tion, and from 1926 to 1927 the in- 
terval between issue and trial in the 
Los Angeles Superior Court was re- 
duced from 16 and 18 menths to about 
three months.21_ In 1929, 50 recom- 
mendations were made to the legisla- 
ture regarding pending legislation and 
36 of them were followed.22 Im- 
provements in probate procedure 
sponsored by the council were esti- 
mated to have saved litigants $200,- 
000 in Los Angeles alone.?* 


In 1941 the legislature conferred 
rule-making power on the judicial 
council to make rules for appellate 
procedure in both civil and criminal 
cases throughout the state.2* Work- 
ing through an advisory committee, 
the council drafted rules which were 
published and adopted in 1943.25 The 
1943 legislature directed that a study 
and report be made by the judicial 
council concerning the procedure of 
administrative boards, commissions 
and officers.26 The council made his- 
tory with its thorough and extensive 
study of this subject and. its recom- 


mendations for uniform procedures 
for adjudicative hearings in some 
forty state agencies, and sponsoring 
of a staff of qualified hearing of!i- 
cers.2* The Administrative Proce- 
dure Act, draft of which was included 
in the judicial council report,?® and 
which was adopted with but minor 
changes, has been accepted as a model 
for similar reforms throughout the 
country, and has operated so success- 
fully that of 1,980 hearings in the 
twelve months ending in September, 
1946, only 17 had appeals for judicial 
review.?9 

More recently, the council has suc- 
cessfully opposed the creation of a 
separate court of tax appeals, and ii 
is now at work on a broad survey of 
superior court rules, expected to re- 
duce their number by about one-third 
and improve the working of the 
superior courts as well.3° 


KANSAS AND NEW YORK 

The Kansas Judicial Council, organ- 
ized one year after California’s, re- 
viewed its own twenty-year record 
and accomplishments in Part IV of 
its Twenty-First Annual Report. It, 
too, made the collection of statistics 
one of its first projects. It also 
tackled the problem of speeding up 
court procedures, and made recom- 
mendations to that end which were 
adopted by the supreme court in 1929 
and have been in use ever since. [or 
several years the council’s attention 
was devoted to Kansas _ proba 
procedure — first in attempts 
amend existing laws and_ final! 
in the drafting of a compl 
new probate code, which wa 
adopted in 1939. Hundreds of speci 
problems have been considered by tiie 
council during the years and recom- 
mendations made. These include t 
statutory form of petition in divorce, 
with unmentionable details relegated 
to a bill of particulars which is noi a 
part of the record; improvement of 
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jury trial; authorization for judges to 
comment on the evidence; special 
verdicts and less than unanimous ver- 
dicts; judicial reapportionment; in- 
terstate extradition of criminals; the 
simultaneous death act; and many 
others. An important matter on the 
borderline of judicial administration 
taken up by the council in recent years 
has been the clarification of real estate 
titles, no recommendations in regard 
to which, however, have yet been en- 
acted into law. The problem of selec- 
tion and tenure of judges is now un- 
der consideration by both the judicial 
council and the legislative council, 
having been submitted by the recent 
leg'slature for study and report. 

The Judicial Council of the State 
of New York, set up and financed on 
a ‘igger scale than any other in the 
country, naturally has a most impres- 
sive array of accomplishments. The 
fourteenth annual report for 1948, 
following a uniform pattern of previ- 
ous volumes, lists two pages of cur- 
rent recommendations, six new ones 
having to do with review of tax 
assessments, abolishing tender after 
suit, removal of statutory limitations 
on counterclaims in matrimonial 
actions, proposed improvements in the 
handling of trust cases, small aban- 
doned court deposits, and removal of 
the present age limitation on certain 
official referees; and twenty-two re- 
newed recommendations, some of 
them of several years standing. Two 
more pages list thirty-two subjects 
under consideration, on many of 
which research is now under way. 

The council reviews its own activity 
through the years as follows: “From 
1934 to 1941, the Judicial Council 
concentrated principally on the prob- 
lem of eliminating undue delay in the 
courts of civil jurisdiction. . . . This 
problem of delay, which had loomed 
very large in 1934, appeared to have 
been substantially solved by 1941. 
Accordingly, from 1941 to 1947 the 


_ 


council concentrated on the simplifica- 
tion of procedure, practice and ad- 
ministration in the courts and the re- 
duction of uncertainties and expenses 
of litigation. However, since 1945, 
delays in tort jury cases have been 
manifest in some counties of the 
Supreme Court (due to) the large 
increase in Supreme Court litigation. 
. .. In order to prevent a continuing 
deterioration of the condition of the 
calendars, the council has reinstated 
the problem of delay as its primary 
concern.”’31 


A summary of the reports to date 
indicates that since 1934 and through 
1947, 258 recommendations were 
adopted and 41 not fully adopted. 
During the past year the chief recom- 
mendation adopted was a new method 
of removing judges, which, however, 
was conceived and promoted by an- 
other organization, the Citizens’ Com- 
mittee on the Courts.3? 


The “supporting studies” published 
in the back of each volume of the New 
York council’s annual reports consti- 
tute a library of technical information 
on procedural matters. An excellent 
example is the study of judicial rule- 
making power in the tenth volume.** 


ACCOMPLISHMENTS IN 
OTHER STATES 


To review similarly the programs 
and accomplishments of even a few 
more of the judicial councils would 
be unendingly monotonous, but we 
may venture to mention a few more 
specific projects of various councils 
in addition to those already men- 
tioned. Reference already has been 
made to the Texas Civil Judicial 
Council’s state court organization 
plan—a research and drafting project 
which has absorbed the energies of the 
group for four or five years.34 The 
Judicial Council of Michigan has 
sponsored and published numerous 
important research studies in its an- 
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nual reports. A recent outstanding 
one was entitled “A Study of Justices 
of the Peace and Other Minor Courts 
—Requisites for an Adequate State- 
Wide Minor Court System,” in the 
Fifteenth Annual Report, followed 
the next year by a tentative draft of 
an act to establish county courts of 
record to supersede justices of the 
peace and certain other inferior 
courts. Others include a study of 
pre-trial procedure in the Wayne 
County Circuit Court, published in 
1936,2° and a study of declaratory 
judgments and their availability in 
different types of controversies, pub- 
lished in 1934.6 

Two years ago the Judicial Council 
of Ohio circulated a questionnaire 
among the members of the bench and 
bar of Ohio seeking their opinion on 
fifty-five suggested improvements in 
court organization and _ procedure. 
About 1,000 out of 9,000 distributed 
were returned, and the answers were 
included as an appendix to the Coun- 
cil’s eighth report in 1947. The Judi- 
cial Council of Connecticut drafted 
and sponsored a constitutional amend- 
ment to change the method of select- 
ing minor court judges, which was 
adopted by the people a year ago.37 
The Judicial Council of New Hamp- 
shire in its first year recommended 
and secured an increase in judges’ 
salaries.*§ 


ORGANIZATION AND 
OPERATION 


The great bulk of the judicial coun- 
cils in thi: country were brought into 
being by legislative enactment. Those 
of Alabama, Arizona, Idaho, South 
Dakota, and Utah are an arm of the 
integrated state bar, and created by 2 
resolution of that body. The Nebras- 
ka and Oklahoma judicial councils 
were established by order of the 
supreme court, and that of California 
by constitutional amendment. It 
would seem preferable to have the 


judicial council independent of the 
state bar association, but a bar-spon- 
sored council is better than none at 
all, and most of these have proved io 
be active and effective. Their great- 
est limitation is their complete de- 
pendence upon the bar association for 
financial support. Although establish- 
ment by rule of court is probably the 
most logical method, legislative enact- 
ment may be preferable from the 
standpoint of securing financial sup- 
port from the state treasury, as well 
as liaison for consultation on bills re- 
lating to the judiciary. 


MEMBERSHIP 


The personnel of the judicial coun 
cil originally proposed by the Massa- 
chusetts Judicature Commission was 
to consist of one judge each from the 
Supreme judicial Court, the Superior 
Court, and one other court, and two 
members of the bar. The Massa- 
chusetts council today consists of six 
judges representing six different 
courts, and four members of the bar, 
with a fifth member of the bar serv- 
ing as secretary. There is a wide 
variety in the makeup of the other 
judicial councils around the country. 
Among the leading judicial councils, 
that of California is unique in that it 
is composed entirely of judges—five 
appellate, five trial, and on: from a 
minor court. The Judicial Council 
of Kentucky with fifty-two judges 
and a lawyer secretary almost fits the 
same description, as does the simi- 
larly-organized Arkansas council of 
forty-nine members. The others all 
have from two to seven members of 
the bar. Half of the twenty have one 
or more judges of the inferior courts, 
as well as circuit or district judges and 
appellate judges. Half of them also 
have representatives of law schools 
within the state. Four include the at- 
torney-general, eight include members 
of the legislature, and four have a 





Annual Meeting, State Bar Association, Louisville, Kentucky, April 6 and 7, 1949 





— pee 


> =“ wr Oo Hs we os oe 





representative of the New 
York includes a Congressman, Ohio 
the supreme court reporter, Texas a 
banker, Washington a law librarian, 
and various statutes call for one or 
more “citizens at large.” For some 
years one of those in Michigan was 
a clergyman. 

in numbers alone, Kentucky is the 
champion, with 53 members. Arkan- 
sas is second with 49, followed by 
North Dakota with 28, each of these 
including the entire trial and appellate 
judiciary of the state. New York has 
19, Texas 16, Ohio 14, California, 
Minnesota and South Dakota 12, 
Nebraska and Utah 11, Washington 
10, and Connecticut, Indiana, Kansas, 
Michigan and West Virginia 9. The 
smallest appears to be Vermont with 
5 members. 


Although judicial councils com- 
posed of judges alone, and judges and 
lawyers alone, have done excellent 
work, there is much to be said for 
including some or all of the others 
mentioned. Law school representa- 
tives have contributed mightily to the 
success of the judicial councils in 
which they have served. From the 
standpoint of legislative contacts 
alone, legislative members would seem 
to be desirable. The attorney-general 
is in a position to assist the council 
tremendously. 


press. 


In the light of the foregoing, the 
fourteen-man Judicial Council of 
Ohio appears to come close to the 
ideal, both as to size and as to per- 
sonnel. It consists of the chief jus- 
tice, the attorney-general, the chair- 
men of the two judiciary committees 
of the legislature, the president of the 
state bar association, the supreme 
court reporter, and one representative 
each of the Courts of Appeals, the 
common pleas courts, the municipal 
courts, the probate courts, and the 
League of Ohio Law Schools, and 
three practicing attorneys appointed 
by the governor. This would be 
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strengthened by the addition of at 
least one out-and-out layman, such as 
a newspaperman. The pattern natu- 
rally will vary from state to state, and 
equally broad representation doubtless 
could be obtained in most states along 
with lay participation and still have a 
smaller number of members. Ten or 
a dozen would seem to be the optimum 
number. 


THE EXECUTIVE SECRETARY 


It is probably a shocking thing to 
say, but it may be doubted whether 
the formal membership of the judicial 
council is as important as its working 
staff. The best of paper organiza- 
tions will fail of results, or will have 
spotty, inconsistent and unreliable re- 
sults, unless some arrangement is 
made to provide some person who 
knows what needs to be done with 
the time, money and facilities to get 
it done. This officer has come to be 
known as the executive secretary, and 
without his services the wheels of a 
hundred thousand business, profes- 
sional, social and other organizations 
would grind to a sudden stop. Par- 
ticularly is the executive secretary 
needed in the case of an organization 
such as a judicial council, the mem- 
bers of which in the nature of things 
are likely to be men of distinction, 
heavily laden with important respon- 
sibilities. Much as the members may 
be in sympathy with its objectives and 
program, and willing as they may be 
to contribute their time and energy, 
other demands upon them which they 
cannot put off will intervene, and the 
end of the year will come with noth- 
ing done. Anyone who ever has 
served on a committee of any kind 
knows how this goes, and how hard 
it is to resist the pressure, regardless 
of good intentions. The part-time 
secretary is better, but so long as his 
allegiance is divided, the results will 
be less satisfactory than with a full- 
time man on the job. 
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This is not to say that under cer- 
tain circumstances wonders cannot be 
accomplished by volunteer workers. 
Many volunteer organizations have an 
amazing record, entirely due to the 
enthusiasm and energy of members. 
Usually this comes about as a result 
of one man’s catching the vision and 
throwing himself into the project with 
reckless disregard of his other obliga- 
tions, and sooner or later that man 
will either lose the vision and become 
indifferent, or else be compelled to 
turn his attention elsewhere, and then 
all he was doing and all the others 
were doing as a result of his inspira- 
tion comes to nought. 


The California and New York judi- 
cial councils would not be able to be- 
gin to touch the volume of work they 
have been doing without a working 
staff apart from council membership. 
The ‘New York council has an execu- 
tive secretary, three research assist- 
ants, one in charge of judicial statis- 
tics, one dealing almost exclusively 
with library work, and a third in 
charge of office administration and 
field work, and three stenographer 
clerks. The Massachusetts and 
Ohio councils have separate, paid 
secretaries, although not completely 
full-time, and most of those in the 
higher level of accomplishment have 
the same thing or its equivalent in 
some way. 


FINANCES 


This brings us to what someone 
recently described as the $128 ques- 
tion—where do we get the money? 
New York and California, of course, 
have endowed their judicial councils 
generously, and without it their 
records would not be so good. The 
New York council is getting $40,000 
a year from the legislature. The 
California council’s appropriation of 
$20,500 a year covers the council’s ex- 
penses and also expenses of judges 


assigned by it to service in other 
courts, and most of the money goes 
for the latter purpose, but the judicial 
council obviously gets a substantial 
working fund. 

Not all of the judicial councils are 
so fortunate, and in fact many legis- 
latures which appropriate millions 
every session for debatable uses tend 
to be downright parsimonious in dol- 
ing out pennies to these organizations 
which have the possibility of saving 
the taxpayers tens or hundreds of 
thousands of dollars annually in court 
expenditures. The 1942 Handbook 
of the National Conference of Judi- 
cial Councils listed the legislative ap- 
propriations of two dozen judicial 
councils, and they ranged from the 
New York and California figures 
down to nothing at all for eight of 
them and as low as $500 a year for 
several others. 


Financial support from _ other 
sources is available in some instances. 
The Michigan council has received 
help from the Cook foundation. The 
state bar sponsored councils get an 
allowance from the bar treasury. Law 
schools supply office space in some in- 
stances as well as research assistance. 
The fact that the Carnegie Corpora- 
tion made a substantial grant some 
years ago to the National Conference 
of Judicial Councils should suggest 
that still other sources of financial 
support for state judicial councils are 
awaiting the ingenuity of some coun- 
cil member to discover them. 


It is a mistake to suppose that 
without $40,000 a year nothing can 
be done. Some of the most effective 
councils have very modest incomes. 
The Michigan council gets only $1,500 
a year from the legislature. Over a 
twenty-year period the Kansas coun- 
cil cost the state $47,300, averaging 
$2,365 a year. Surely nowhere else 
did the Kansas taxpayers get so much 
for their money. 
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SUMMARY AND 
RECOMMENDATIONS 


Organization. Every state ought 
to have a judicial council. True, 
conditions vary from state to state, 
but wherever justice is administered 
through a system of courts, there is 
a place for the work of a judicial 
council. Also, every state ought to 
have a judicial conference, meaning 
a state-wide organization of all judges 
for both professional and social pur- 
poses. 

li would be advantageous to have 
the two closely associated as they are 
in Maryland and Missouri, where the 
judicial council is identified with the 
executive committee of the judicial 
conterence. 


Personnel. The council should 
include as many as possible of the 
following: Jaidges from all classes of 
courts in the state, including at least 
appellate, trial and inferior courts; 
members of the bar, preferably repre- 
sentatives of the organized bar rather 
than mere individual practitioners; 
chairmen of the legislative judiciary 
committees; the attorney-general ; 
law school representatives; and lay- 
men. The number should not exceed 
twelve, if possible. An executive 
secretary should be employed, full- 
time if possible. 


3. Authorization. The council may 
be chartered either by act of the 
legislature or by rule of the supreme 
court. The former is preferable be- 
cause it lays a foundation for co- 
operation between council and legisla- 
ture which should be one of the coun- 
cil’s chief functions; also because in 
that way the legislature may feel 
more responsibility for maintaining 
the council financially than otherwise. 
If neither of these is feasible, a bar- 
sponsored judicial council is possible 
and worth having, although subject to 





some handicaps. The recommenda- 
tion of the Massachusetts Judicature 
Commission is still useful as a pattern 
for a judicial council statute, as is 
also the American Judicature Society 
model act previously referred to.*® 


4. Functions and Program. The 
council should assume as its first re- 
sponsibility the gathering and publica- 
tion of correct, intelligible and usable 
judicial statistics. So far as possible 
they should be coordinated with sta- 
tistics gathered in other states. 

The council should report at length 
and descriptively on the work of the 
courts, and the Kentucky provision 
for individual reports from judges is 
commended as offering hitherto unex- 
plored possibilities in that connection. 
The council should function as a 
“ministry of justice” in advising the 
legislature with regard to judicial 
problems, both at the request of the 
legislature and on its own initiative. 
The judicial council should advise the 
rule-making authority, whether legis- 
lature or court, as to needed revisions 
in rules of procedure, unless some 
other continuing advisory body is 
already adequately performing that 
function. The council should receive 
complaints and suggestions regarding 
the judiciary from all sources and 
take appropriate action regarding 
them. 


“Lay criticism,” said Judge Dietz- 
man of Kentucky, “is not often 
directed to the substantive law handed 
down by the courts, save, perhaps, 
in constitutional matters. It is sharply 
directed to our adjective law. To 
examine such criticism, to winnow 
the false from the true, to work out 
remedies for faults found, requires 
somebody trained to such work and 
equipped with needed information. 
What other body can do this labor 
more successfully or better than a 
judicial council? I know of none.” 
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NOTES 


* Quoted in Sunderland, “The Judicial Council as an Aid to the Administration of 
Justice, 35 Am. Pol. Sci. Rev. 925 (1941). 

* Fowler, “Wisconsin’s Board of Circuit Judges,” 4 J. Am. Jud. Soc. 101 (Dec., 1920 

* Pound, “Judicial Councils and Judicial Statistics,” 28 A. B. A. Journal, 98, 101 (1942). 

“General Acts, Ch. 223, approved June 10, 1919. From the Report of the Commis- 
sion Appointed to Investigate the Judicature of the Commonwealth, House Document 
No. 597, p. 5 (1920). 

* Report, pp. 25-28. 


* Report, pp. 135-6. Text reprinted in “How Courts May Be Co-ordinated,” 5 J. Am. 
Jud. Soc. 105 (1921). 


*Ch. 244, Acts of 1924. See “Judicial Council Created in Massachusetts,” 8 J. Am 
Jud. Soc. 245 (1924). 

* Fed. Stats. Ann., Supp. 1922, pp. 232-235, approved Sept. 14, 1922. 

* General Code, Sections 1697-1 to 1697-6, passed April 6, 1923. See “Ohio Adopts 
Judicial Council,” 7 J. Am. Jud. Soc. 5 (June, 1923). 

* “Judicial Superintendence for Oregon,” 7 J. Am. Jud. Soc. 85 (Oct., 1923). 

* Judicial Council Act, 5 J. Am. Jud. Soc. 107 (1921). 

* See Merican, “A Check List of State Judicial Council Reports from their Beginning 
through 1947,” 41 Law Lib. Jour. 135 (May, 1948). 

* Report, p. 135, draft act, Section 2. 

** Consolidated Laws, Ch. 30, Art. 2-A, Sec. 45, 14th Ann. Rep., Judicial Council of 
N. Y., p. 8 

** Senate Const. Am. No. 15, Ch. 48, Stats. 1925, adopted Nov. 2, 1926. From 11th 
Biennial Rep., p. 6 (1946). See “California Seeks Judicial Council with Rule-Making 
Powers,” 8 J. Am. Jud. Soc. 173 (April, 1925). 

* Cardozo, “A Ministry of Justice,” Selected Writings, p. 357. 

* Saxe, “The Judicial Council of the State of New York: Its Objectives, Methods and 
Accomplishments,” 35 Am. Pol. Sci. Rev. 933 (Oct., 1941). 

* J. C. of Calif., First Rep., p. 11 (1927). 

* Hollzer, “Report on the Condition of Judicial Business in the Courts of California, 
together with a Summary of Research Studies in Other Jurisdictions,” Second Report, 
Part II, pp. 11-69 (1929). 

*” 6th Rep., Part I, pp. 3-8 (1936). 

* 8th Rep., p. 6 (1940). 

= 8th Rep., p. 7 (1940). 

* 8th Rep., p. 7 (1940). 

* Laws 1941, Ch. 562 and 477. 

* 10th Rep., p. 6 (1944). 

* Deering’s Gen. Laws, 1944, Act. 40. 

* 10th Rep., Part II, pp. 8-172 (1944). 

* 10th Rep., Part II, beginning at page 64 (1944). 

* 11th Rep., p. 11 (1946). 

” 11th Rep., pp. 12-13 (1946). 

* 14th Ann. Rep., p. 18 (1948). 

* Ibid., p. 21. 

*10th Ann. Rep., pp. 153-172 (1944). 

“19th Ann. Rep., pp. 52-66 (1947). 

* 6th Ann. Rep., Part II. 

* 4th Ann. Rep., Part II. 

" 10th Rep., p. 5 (1946). 

* First Report, pp. 13-15 and 48 (1946). 

* Saxe, op. cit., note 17 (as of 1941). 

“5 J. Am. Jud. Soc. 107 (1921). 
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B. Kinsolving, Jr., of the Shelby- 
ville bar was appointed State Securi- 
ties Director January 3 by Governor 
Cicments. 


\t the annual meeting of the Ken- 
ton County Bar Association, held 
December 11, the following officers 
e elected: John Kohrman, presi- 
dent ; Baxter Harrison, vice-president ; 
Edward J. Elliott, secretary; John L. 
Cushing, treasurer. 


- 
= 


Federal. Judge MacSwinford ad- 
dressed some 60 Kentucky lawyers at 
a dinner meeting of the Bowling 
Green Bar Association, December 13. 
He spoke on “The Lawyer.” 


Wiss Elizabeth Gillis was sworn in 
as a member of the McCreary County 
bar in December and has the distinc- 
tion of being the first woman to be 
admitted to practice in McCreary 
County. 


\ meeting of the Lexington Junior 
Bar Association, held December 7, 
was addressed by Judge MacSwin- 
ford, who advised young lawyers to 
take an interest in politics. He de- 
clared “lawyers are the technicians of 
Democracy.” 


Varshall Funk of the Bowling 
Green bar was special judge of the 
Todd County Circuit Court at its De- 
cember term. 


The Jefferson County’ Circuit 
Judges in December elected W. C. 
Edrington of the Jefferson County bar 
“friend of the Court,” to see that 
fathers in divorce cases pay money 
allotted to their children. 





cs 


William B. Buford has opened a 
law office for the general practice in 
the Robinson Building at Nicholas- 
ville. 


Steve C. Bach has entered the prac 
tice with his father, Attorney Grannis 
Bach, at Jackson. 


Clifton J. Waddill of the Madison- 
ville bar was appointed an assistant 
attorney general of the state in De- 
cember. 


The Louisville Bar Association at 
its meeting in December elected the 
following officers: Henry L. Brooks, 
president; J. Paul Keith, 1st vice- 
president; Andrew S. Tyman, 2nd 
vice-president; Charles B. Zirkle, 
secretary ; and James H. Frazee, treas- 
urer. 


William S. Hamilton, formerly a 
resident of Nicholas County, has been 
elected president of the Oklahoma Bar 
Association. 


Hon. N. B. Harper of Scottsville 
was the special judge of the special 
lebruary term of the Barren Circuit 
Court. 


George T. Pike, late of the Jefferson 
County bar, was admitted to the Ari- 
zona bar October 2, and is now a 
member of the law firm of Bissell 


and Pike of Phoenix. 


Roy Curtis was the guest of Judge 
Joseph J. Hancock, judge of the U. S. 
District Court of the Canal Zone, 
during December and January. While 
in the Canal Zone, Mr. Curtis was ex- 
tended a sight-seeing trip through the 
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locks of the canal on the Government 
vessel, Atlas, through the courtesy of 
Gov. Francis K. Newcomer. He at- 
tended many receptions given by 
officials of the Canal Zone, including 
one by Lieutenant General M. B. 
Ridgeway and another by President 
Diaz of the Republic of Panama. He 
addressed the medical staff of Gorgas 
Hospital by invitation. 


The Commonwealth Attorneys As- 
sociation is advocating the payment of 
a fee by the state to lawyers appointed 
by the court to defend paupers. 


Edward W. Buten is the new presi- 
dent of the Campbell County Bar 
Association: James B. Meadows is 
the new vice-president; George Mul- 
lenkamp, the new secretary; and 
Martin Kirchoff, the new treasurer. 


Randolph A. Brown of the Louis- 
ville bar resigned as special assistant 
to the United States Attorney for the 
Western District of Kentucky, effec- 
tive January 7. He has resumed the 
general practice in association with 
William Furlong, H. M. Denton, and 
William F. Clark, with offices in the 
Hilliard Building, 419 West Jefferson 
Street, Louisville. 


L. W. Fields of the Whitesburg bar 
is spending the winter at Pass-A- 
Grille Beach, Florida. 


L. B. Alexander of the Paducah bar 
served as special judge of the January 
term of the McCracken Circuit Court. 
The special judge was needed because 
of the sudden death of Judge Joe L. 
Price. 


Attorneys Beverly B. Waddell and 
Earl M. Nichols have formed a part- 
nership for the general practice at 
Madisonville. 


Robert E. Humphreys, Jr., has 
opened an office for the general prac- 
tice at 208% West Third Street, 
Owensboro. 


The following is the new tern 
schedule for the United States Dis 
trict Court for the Eastern District of 
Kentucky and which went into effec 
January 1: 

Catlettsburg—Second Monday in Jun: 
and first Monday in December. 
Lexington—Second Monday in Janu 
ary and fourth Monday in May. 
Frankfort—Fourth Monday in Janu 
ary and fourth Monday in June. 
Richmond—Second Monday in Feb 

ruary and second Monday in Sep 
tember. 

Covington—Second Monday in March 
and fourth Monday in September. 
London—First Monday in April and 

second Monday in November. 
Pikeville—Fourth Monday in April 

and second Monday in October. 
Jackson—Second Monday in May and 
fourth Monday in October. 








Giles McCarthy, formerly of the 
Covington bar, has moved to Pikevill 
where he is associated with the law 
firm of Hobson and Scott. 


Pat Rankin, county attorney of Lin 
coln County, is the new president oi 
the State County Attorneys Associa 
tion. 


Daniel M. Griffith, Jr., common 
wealth attorney of Owensboro, was 
elected president of the Common 
wealth Attorneys Association of Ken 
tucky, December 19. 


R. D. Willock of Bowling Gree: 
was elected 2nd vice-president of th 
Commonwealth Attorneys Associatior 
at its meeting in December. John A 
Keck of Sandy Hook was elected Is 
vice-president, and Thomas Burche 
of Ashland, secretary-treasurer. 


Portraits of Judge Eiwood Hami: 
ton, who died in 1945, have been hun 
in the District Court Room at Louis 
ville and in the Sixth Circuit Court « 
Appeals Room at Cincinnati. 
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Attorney Charles A. Williams of 
‘aducah has joined the law firm of 
toyd and Boyd of that city, and 
henceforth the firm name will be 
yd, Boyd, and Williams. 


Of 18 lawyers who went to war 
from Paducah only one failed to re- 
urn. Hemry F. Turner, killed in 
ction November, 1944. The Mc- 
Cracken County lawyers have hung 
a plaque to the right of the judge’s 
bench in the Circuit Court Room, and 
{ appropriate ceremonies the plaque 
has been dedicated by Vice-President 
rkley. 


The following officers of the Bell 
unty Bar Association have been 
e-elected for 1949, H. L. Bryant of 
‘neville, president ; R. L. Maddox of 
liddlesboro, vice-president; and 
Anderson Wood of Middlesboro, sec- 
retary-treasurer. 


west oO 


Robert J. Watson was the principal 
speaker before ‘the Bell County Bar 
Association at its last meeting of 1948. 
He used as his subject, “The Dogma 
ot the Separation of the Powers of 
(,overnment.” 


/. L. Cushing is the new master 
commissioner of the Kenton County 
Circuit Court. He succeeds James 
k. McGarry, who was appointed 
county attorney by County Judge Wil- 
liam E. Wehrman to fill the vacancy 
caused by the election of James E. 
Vuill, former county attorney, to the 
post of commonwealth attorney. 


David R. Reed of Paducah is the 
new commonwealth attorney for 
tne 2nd Judicial District. He succeeds 
l/olland G. Bryan, who was appointed 
circuit Judge to fill the vacancy caused 
by the death of Judge Joe L. Price. 


H. Clay Kauffman of the Lancaster 
bar was appointed a member of the 
State Public Service Commission, 
January 6th. He succeeds Charles E. 
Whittle of Brownsville. 
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James F. Wheeler, formerly asso- 
ciated with Skaggs, Hays, and Fahey 
of Louisville, is now with the office 
of the General Council, L. & N. Rail- 
road, Louisville. 


William L. Grubbs, formerly assist- 
ant general solicitor, L. & N. R. R. 
Co., was appointed general counsel of 
the L. & N., effective January 1, 1949. 


H. T. Lively, formerly general at- 
torney for the L. & N., was appointed 
general solicitor of the L. & N., effec- 
tive January 1, 1949. 


Thomas B. Wheeler, formerly As- 
sistant Reviser of Statutes for Ken- 
tucky, has opened offices in New 
Orleans, La. His firm is McClendon 
& Wheeler, with offices in the 
Richards Building. 


Herman E. Frick, formerly asso- 
ciated with the firm of Skaggs, Hays 
& Fahey of Louisville, is now practic- 
ing with Henry J. Burt, Jr., with 
ofices in 503 Kentucky Home Life 
Building, Louisville. 


Edward D. Mohr, formerly senior 
commerce attorney for the L. & N., 
was appointed general attorney for 
that company, effective January 1, 


1949. 


Brown, Becker, & Duncan is the 
name of a new Louisville law firm 
with offices in the Louisville Trust 
Building. The new firm is composed 
of John Young Brown, formerly of 
Lexington, and William David Becker 
and Lawrence G. Duncan of the 
Louisville bar. 


Judge Roy Helm of Hazard became 
a member of the Court of Appeals, 
January 3. He is the first Rhodes 
scholar to win a place on the state’s 
highest court. 


Tharp L. Wolford of the Jeffer- 
son County bar is the author of an 
article entitled “The Laws and Liber- 
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ties of 1648,” appearing in the Janu- 
ary issue of the Boston University 
Law Review. 


Attorneys S. L. Greenebaum, Jr., 
Eli H. Brown III, Marshall Eldred, 
and Dorsey W. Brown have an- 
nounced their intention of forming a 
partnership for the practice in Louis- 
ville. Associated with the new firm 
will be Henry T. Merritt and Charles 
Tachau, Jr., of Louisville. The part- 
nership will be effective about April 
1, and offices will be on the sixth floor 
of the Kentucky Home Life Building. 
The name of the firm has not been 
announced. 


At a meeting of the Fayette County 
}ar Association held January 8, John 
L. Davis was elected president for 


1949. Other officers elected were: 
W. E. Darragh, 1st vice-president ; 
Charles Wylie, 2nd _ vice-president ; 


Ben L. Kessinger, Jr., secretary ; and 
E. Selby Hurst, treasurer. 


Attorney Major Gardner of West 
Liberty was appointed police judge 
of West Liberty by Governor 
Clements January 10. 


Attorney John A. Keck of Sandy 
Hook has been appointed State High- 


way Commissioner to succeed Hon 
Garrett L. Withers 
Ora F. Duvall of Olive Hill was 


appointed commonwealth attorney of 
the 37th Judicial District, January 
17. 

L. W. Fields, Jr., of the Whites- 
burg bar spent part of the winter at 
Pass-A-Grille Beach, Florida. 


On February 1, W. D. Bratcher 
commenced his practice by opening a 
law office at Greenville. He enters 
the general practice. 

Mr. Robert E. Hatton has an- 


nounced his withdrawal from the firm 
of Kammerer and Hatton and that he 





will continue the general practice of 
law in association with Blakey Heli, 
with offices on the fifth floor of the 
Marion E. Taylor Building in Louis 
ville. 

The law firm of Henard and Ha 
ratty, Hopkinsville, has been dissolv« 
by mutual consent, effective February 
11, 1949. B. H. Henard will con- 
tinue to occupy the firm’s offices in 
the Phoenix Building, and James / 
Hanratty will have offices at 601! 
South Main Street. 

Jennings Kearby, who was granted . 
his law license last October, has 
opened an office for the general pra: 
tice in the City National Bank Build 
ing, Fulton. 








The Journal dutifully reports th 
following deaths in our ranks, not 
heretofore reported: 

Charles L. Stephens of Williams 
burg at Williamsburg, November 24 

Bruce Stone Grannis of Flemings 
burg at Cincinnati, December 10. 

Joe L. Price of Paducah at Pa 
ducah, January 1. 4 

Dan W. Doggett of Owingsville : 
Owingsville, January 3. 

Robert F. Vaughn of Louisville at 
Louisville, January 2. 

D. Collins Lee of Covington at Coy 
ington, January 10. " 

John C. Herman of Ft. Mitchell : 
Ft. Mitchell, January 9. 

L. C. Wall of Harlan at Harla 
January 18. 

Francis Adams of 
Louisville, January 18. 


Louisville 





Tourist: “White man glad to se 
red man. White man hopes big chie! 
feel top-top this morning.” 

Indian: “Hey, Joe, come here and 
listen. This guy is great.” 
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LAW BOOK SALESMAN WANTED 


We have an opening on our sales force for an energetic young man in 
Kentucky who wishes to make the law publishing business his life work. Legal 
training desirable but not absolutely necessary. An excellent opportunity 
ind a good salary for the right man. All applications will be treated in 











onfidence. 
THE W. H. ANDERSON COMPANY 
524 Main Street, Cincinnati 1, Ohio 
he late W. C. Turner, at one time “Well, we have some. It is most 


superintendent of schools for Barren supper time, I am going to strike one 
County, as a boy lived in Cumber- and start a fire, I'll show you how 


land County. He had then as a_ they work.” 
neighbor a very progressive citizen The good lady shaved off some 
who was always the first to provide cedar shavings, placed some dry corn 


himself with any new gadget or im- cobs on them, struck the match, and 
provement placed on the market. He _ soon had a fire burning merrily. 


had the first buggy in his neighbor- “Now that’s handy,” remarked 
Sal Ss 7 

hood, also the ‘first cooking stove. Willie. 

\Vhen matches were invented and “Yes,” said the lady, “but I don’t 


placed on the market he was the first think it makes as hot a fire as a 

to provide himself with a carton. Mr. chunk. 
Turner was visiting in this home 

when the good wife said to him: Judge Porter Sims, Chief Justice 

Willie did you ever see any of the Court of Appeals, is respt msible 

’ , ° for this story. He says that the 

illustrious State Senator Daniel Web 

No, mam,” replied the boy, “but ster Wright of Warren County was 

[ have heard about them.” a breeder of Jersey cattle and that 





matches ?’ 








ON BEAUTIFUL KENTUCKY LAKE 


IRVIN CORB RESORT 


INCORPORATED 


FisHiNG VACATION LAND tuntine 


COTTAGES -:+ BOAT DOCKS’ -:- VILLAGE STORE 
LIVE BAIT 
PICNIC GROUNDS =-:- BOAT and MOTOR RENTALS 


11 Miles East of Murray off State Highway 94 
ADDRESS: P. O. Box 384 - MURRAY, KENTUCKY 
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he took great pride in the viciousness 
of his bulls. The senator as incident 
in breeding of Jersey cattle had been 
kicked, horned, butted, and gored, 
from which he had suffered minor and 
temporary injuries. Once his pretty 
young niece tried to persuade him to 
take her to a picture show, but he re- 


fused. Finally she said “Uncle Webb, 


the show tonight is Carmen. There's 
a bull fight in it. I'll bet you have 
never seen a bull fight.” Senator 


Wright’s eyes flashed, he stamped his 
foot, and then exploded: “Never seen 
a bull fight? By gosh, I’ve been in 
three.” 
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We are proud to print the Kentucky State Bar 
Journal as one of our regular publications. 


Ohe Standard Printing Company 
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THE BEST TRADITIONS OF 
THE OLD KENTUCKY 
HOME 


are ever observed in the Service, Comfort 
and Convenience of the 


Kentucky 
Hotel 


Louisville’s Newest and Up-to-Date in All 
Appointments. Most Reasonable Rates 


Wire or Write for Reservations 
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Be Mea Hecall Mthen 


30 M. P. Hi. 
Was Negligence Per Se? 


WEST PUBLISHING 


The passing years have altered this 
and many other legal concepts. 


Quick access to case law based on 
the factual situations arising today 


is a paramount necessity. 


All these late cases are found in the 


9!" DECENNIAL 


Cases handed down from all courts 
during a decade of unparalleled devel- 
opments in American case law are di- 
gested under one alphabetical arrange- 


ment, 


co. ST. PAUL 2, MINN. 
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